
1. Planning and Zoning by John H. Foote, Walsh Colucci Lubeley Emrich & Walsh 

2. Subdivision Regulation by David Stoner, Greehan, Taves, Pandak & Stoner 

3. Redevelopment and Housing Authorities by Alexander C. Graham, Jr.,  
Williams Mullen 

4. General Condemnation Act by Steven L. Micas, Prince George County 

5. Environmental Law by James E. Ryan, Jr., Troutman Sanders  

6. Federal Law Employment Issues by Cynthia E. Hudson, City of Hampton 

7. State Law Employment Issues by Richard D. Caplan, City of Newport News 

8. Worker’s Compensation Law by Steven J. Talevi, City of Roanoke, and  
Ralph L. Whitt, Jr., Whitt & Del Bueno 

9. Local Taxation by James V. McGettrick, Fairfax County 

10.  Collection of Delinquent Taxes by Jeffrey A. Scharf, Taxing Authority Consulting 
Services, PC 

11.  Economic Development Incentives by John D. O’Neill, Jr. and Martha A. Warthen, 
Hunton & Williams 

12.  Financing Virginia’s Local Governments by Bonnie M. France and Michael W. Graff, 
Jr., McGuireWoods 

13.  Antitrust Law by Robert W. Loftin, McGuireWoods 

14.  Bankruptcy Law by Rhysa Griffith South, Henrico County  

15.  Governmental Boundary and Status Changes by Carter Glass IV, Troutman Sanders  

16.  Legislative Redistricting and Voting Rights Act Preclearance by Carter Glass IV, 
Troutman Sanders  

17.  Public Utilities by Stewart T. Leeth, Smithfield Foods 

18.  School Law by Grady K. Carlson, Fairfax County Public Schools 

19.  42 U.S.C. § 1983 by Sharon E. Pandak, Greehan, Taves, Pandak & Stoner, and Brandi 
A. Law, Spotsylvania County 

20.  State Law Sovereign Immunity by Wilburn C. Dibling, Jr., Gentry Locke Rakes & 
Moore 

21.  Social Services Law by Michael Chernau, Chesterfield County 

22.  Administrative Inspections and the Building Code by Walter C. Erwin, III, City of 
Lynchburg  

23.  The Freedom of Information & Government Data Collection and Dissemination 
Practices Acts by Roger C. Wiley, Hefty & Wiley 

24.  Professional Responsibility Guidelines by Sharon E. Pandak, Greehan, Taves, 
Pandak & Stoner, and Brandi A. Law, Spotsylvania County  

25.  Public Procurement Law by William H. Hefty, Hefty & Wiley 

26.  Construction Law by Randall C. Allen, Randall C. Allen, PC and John Marshall Cook, 
Smith Pachter McWhorter  

27.  The Conflict of Interests Act by Roderick R. Ingram, City of Virginia Beach 

28.  Blight Remediation by Michael Packer, Chesterfield County Public Schools, Michael W. 
Smith and Christopher M. Gill, Christian & Barton 

29.  Resource Guide and Bibliography of Virginia Local Government Law by  
William M. Hackworth, City of Roanoke 

 



 
 

                                                     

1 
PLANNING AND ZONING  
John H. Foote 
Walsh Colucci Lubeley Emrich & Walsh, P.C. 
Prince William, Virginia 

1-1 INTRODUCTION 
1-1.01 The Purpose of This Chapter  
The practice of land use law is integral to the labors of almost every local government 
lawyer. It is, moreover, one of the very few bodies of law, public or private, that the many 
non-lawyer members of planning commissions, boards of zoning appeals, and local 
governing bodies must grasp in substantial detail to perform their public duties 
satisfactorily. Land use questions invest almost all real estate transactions, thus becoming 
of equal interest to the real property bar, in numbers far beyond those relatively few 
lawyers who practice that peculiar brand of law known as “land use” in Virginia’s board 
and council chambers, and in its circuit courts. The complexities of its practice arise in no 
small measure from the fact that in virtually no other area of the law do technical legal 
rules, the raw and unfettered forces of politics, and the many intricacies of the legislative, 
administrative, and judicial branches of government interact so thoroughly, and with so 
much direct impact on individuals and commerce. In practice, land use is constrained only 
very loosely by the legal rules that the courts and the legislature so diligently craft, and 
yet it is at the same time a world of complex procedural and technical requirements that 
must be mastered.1 

1-1.02 The Paradigm Shift in Judicial Treatment of Land Use  
1-1.02(a) The Triumph of the Legislative Will 
Since the 1980s, there has been an undoubted upheaval in the judicial approach to land 
use questions. Virginia’s courts have abandoned almost entirely their prior inclination to 
constrain public authority. The Supreme Court has concluded, without any announcement 
of a change in direction or even an explicit acknowledgment of what all land use 
practitioners know, that if its interventionist sentiment of thirty years ago was bad, then 
virtually complete deference to legislative power is good. The Court has never 
substantially altered its formulation of the rules.  

What have changed are the results. See Ames v. Town of Painter, 239 Va. 343, 
349, 389 S.E.2d 702, 705 (1990) (principle of separation of powers requires courts to 
refrain from inquiry into the motives of legislative bodies elected by the people; inquiry is 
only into whether such body acted arbitrarily, capriciously, or in accordance with policies 
and standards in legislative delegations). See also Dawson v. Board of Sup'vrs of Loudoun 
Cnty., 59 Va. Cir. 517 (Loudoun Cnty. 2001) (deposition of Board’s designee not allowed 
under Rule 4:5(b)(6) of the Supreme Court of Virginia on the ground that the Board was 
not a “governmental agency” within the meaning of the Rule), aff’d on other grounds in 
unpublished opinion, Rec. No. 030019 (Va. Oct. 31, 2003). Where the locality once 

 
 1 No effort has been made here to cite every statute or case that may be relevant to the matters 

discussed, and the practitioner must supplement his or her reading with independent and updated 
research on specific questions. The characterizations, analyses, and opinions advanced in this 
chapter are solely those of the author and do not represent those of the Local Government Attorneys 
of Virginia. 
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regularly lost substantive challenges to exercises of its zoning power, today it wins. The 
balance struck by local governments is, in large measure, what will be affirmed. As an 
example, in City Council v. Wendy’s of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 
(1996), the Council had refused an upzoning from residential to commercial for a property 
in an area that had changed over time to commercial and industrial uses, and the 
landowner sued. The trial court made detailed findings that the underlying zoning of the 
property was unreasonable, and remanded the case to the Council for reconsideration. On 
appeal, however, the Supreme Court reversed, conducting an independent and thorough 
review of the record for evidence to support its conclusion that the underlying zoning was, 
in fact, reasonable and that the Council had sustained its burden of proving that zoning to 
be fairly debatable. The result itself is unremarkable, for the cited evidence supports the 
Court’s conclusion that the underlying zoning was reasonable. But the decision is 
significant for its clear demonstration of the full extent to which the Court will today go in 
reassessing, and limiting, the actions of the lower courts as they adjudicate legislative 
decisions in the zoning arena. See also the Court’s reversal of a lower court decision 
striking down the denial of a special exception for a fast-food restaurant, despite the trial 
court’s detailed findings of fact and conclusions of law that the county’s action had been 
discriminatory. Board of Supervisors Fairfax County v. McDonald’s Corp., 261 Va. 583, 
544 S.E.2d 334 (2001).  

The Court has effectively determined that most, though not all, land use questions 
are political and not legal in nature. While local discretion in land use is quite substantial, 
however, there remain rare occasions in which the courts will step in to find a local 
practice or decision to run afoul even of the broadest conception of local powers. See 
Board of Supervisors v. Reed’s Landing Corp., 250 Va. 397, 463 S.E.2d 668 (1995) 
(exaction of monetary proffers as essentially involuntary contributions constitutes 
imposition of unlawful conditions on a rezoning). Where the local governing body has 
failed to follow procedural requirements of either statutory or constitutional law, or where 
there is evidence that a landowner has been badly treated for the wrong reasons, then 
courts, perhaps most often federal,2 will step in with a potentially formidable remedy. See 
Marks v. City of Chesapeake, 883 F.2d 308 (4th Cir. 1989) (in which the federal courts 
found a deprivation of federally protected civil rights, after the Virginia state courts had 
consistently found no legal defect in the denial of a conditional use permit for a palmistry 
operation opposed by the neighbors on “religious” grounds); see also Scott v. Greenville 
County, 716 F.2d 1409 (4th Cir. 1983). 

At the same time that the Virginia Supreme Court has been moving toward a much 
more relaxed supervisory role over local governments in their legislative functions, the 
federal courts have been moving toward an expanded understanding of the once arcane 
and practically inconsequential field of takings law, that “ultimate bottom line” of land use 
regulation. Even where there is no doubt that the public purpose in such regulation is 
legitimate and that the public power could clearly accomplish the desired result if it moved 
in a more direct fashion to its end, rights in property have sometimes been too much 
circumscribed by the very processes of land use regulation—either directly through zoning 
or through other land use restrictions arising from other sources such as the Endangered 
Species Act. The United States Supreme Court has sought, admittedly without clear 
doctrinal success, to establish that “bottom” to land use decision-making and to declare 
that there is some point at which the police power has gone “too far.” This is no easy task, 
of course, for the question of when the government has gone too far is a question that has 
no fixed answer. It has only been in quite recent times that the Virginia Supreme Court 
has ventured into these thickets, perhaps in part because while the federal courts have 

                                                      
2 While the federal courts may be more likely to be persuaded that unlawful discrimination has 

occurred, than state courts, the disinclination of the federal courts to engage in land use disputes 
makes this more academic than real. See section 1-11.16, below. 
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2 
SUBDIVISION REGULATION  
David Stoner 1 

Greehan, Taves, Pandak & Stoner, PLLC 
Chantilly, Virginia 

2-1 INTRODUCTION 
2-1.01 Scope of Chapter 
This Chapter outlines the enabling authority for subdivision regulation in Virginia. See Va. 
Code §§ 15.2-2240 to -2279. Every local government is required to have a subdivision 
ordinance, see Va. Code § 15.2-2240, but the enabling legislation allows a certain degree 
of latitude in the drafting of such ordinances. See Bd. of Supervisors of Loudoun County v. 
Georgetown Land Co., 204 Va. 380, 383, 131 S.E.2d 290, 292 (1963) (“The legislature 
left much to the discretion of the locality in . . . [regulating subdivisions], relying upon the 
local governing body’s knowledge of local conditions and the needs of its individual 
community.”). As a result, subdivision ordinances and subdivision review practices vary 
widely. This latitude is not without limits, however, particularly given the constraints of the 
Dillon Rule.  See County of Chesterfield v. Tetra Assocs., LLC, 279 Va. 500, 689 S.E.2d 
647 (2010) (subdivision ordinance may not negate land use authorized by zoning 
ordinance); Bd. of Supervisors of Augusta County v. Countryside Inv. Co., 258 Va. 497, 
522 S.E.2d 610 (1999) (finding no authority for a subdivision ordinance provision 
permitting county officials to approve or disapprove a subdivision based on size, shape 
and dimension of proposed subdivision lots and to consider the suitability of the land for 
subdivision); Nat’l Realty Corp. v. City of Virginia Beach, 209 Va. 172, 175, 163 S.E.2d 
154, 156 (1968) (holding that, under the Dillon Rule, city had no authority to charge fee 
for subdivision plat review, because enabling statutes at the time did not specifically 
authorize such a fee); 2000 Op. Va. Att’y Gen. 75 (finding no authority to prescribe a 
minimum time period for lot to be in existence before it may be (re)divided). But see 1997 
Op. Va. Att’y Gen. 70 (stating that “the Dillon Rule does not require that the [subdivision] 
statutes be interpreted in so narrow a manner that the interpretation would defeat the 
intent of the legislature in enacting the statutes”). 

This Chapter does not address the Virginia Subdivided Land Sales Act of 1978, Va. 
Code §§ 55-336 to -351, which applies to subdivisions of 100 lots or more, and smaller 
subdivisions in some instances. 

2-1.02 Historical Background 
In colonial days, the subdivision process was used to stimulate development and growth 
of towns, thus promoting trade and commerce. In the various acts creating many Virginia 
localities—particularly those with ports, such as Norfolk, Hampton, and Warwick (Newport 
News)—the General Assembly provided not only for the purchase of land in strategic areas 
but also for surveying and dividing land into lots, often with the provision that the lots had 
to be developed within a certain period for title to pass. See, e.g., Town of Stephens City 
v. Zea, 204 Va. 88, 129 S.E.2d 14 (1963); Shield v. Peninsula Land Co., 147 Va. 736, 133 

                                                      
1 Shared credit for this chapter goes to my predecessor, William M. Hackworth, City Attorney for 

the City of Roanoke. As the author until the 2007 edition, he is responsible for much of the analysis 
and text. 
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S.E. 586 (1926) (creation of Yorktown in 1691). The 1699 act establishing a new capital 
at Williamsburg was a detailed planning law that specified such things as minimum lot 
sizes, setbacks and types of fencing. Over the course of the nineteenth century, various 
statutory procedures were adopted to control the subdivision of land. Initially, these 
regulations were principally in the form of self-executing statutes (including various 
municipal charter provisions) and were not applicable to counties. This early legislation 
provided that subdivision plats would have the same effect as deeds for evidentiary 
purposes. See Va. Code § 5222a (1930).  

By 1930, subdivision plats were required to be recorded and were subject to a 
number of fairly sophisticated requirements within municipalities. In an effort to provide 
for orderly expansion of cities, the General Assembly enacted statutes to require municipal 
approval of subdivisions in counties near the corporate limits of cities, including those up 
to ten miles from the corporate limits in the case of a city having a population over 
100,000. These extraterritorial provisions continued to apply in counties until 1979; they 
now may apply in only five counties (Giles, Clarke, Culpeper, Loudoun, and Mecklenburg). 
See Va. Code §§ 15.2-2248 to -2250; see also Logan v. City Council of Roanoke, 275 Va. 
483, 493–94, 659 S.E.2d 296, 301 (2008). Any other locality may exert subdivision 
control on land outside its territorial limits only if the subdivision involves a dedication of 
streets, roads, or alleys to the locality. 1991 Op. Va. Att’y Gen. 71.  

In 1946, the General Assembly adopted the Virginia Land Subdivision Law. 1946 
Va. Acts ch. 369. This was the first attempt at a comprehensive statute dealing with 
subdivision regulation. Unlike its predecessors, it delegated the police power of the 
Commonwealth to localities, allowing them to adopt subdivision “regulations.” While the 
principle of extraterritorial review by municipalities continued, this Act also provided 
authority for review of subdivisions by counties. Unlike later statutes, this one provided 
that it was to be “liberally construed.” It remained in effect until replaced in 1962 by the 
predecessor to the existing statutory scheme. 

2-1.03 Subdivision Regulation as a Delegation of Police Power 
As with zoning, the authority of localities to regulate subdivisions is grounded in a 
delegation of the general police power of the Commonwealth by enabling legislation. Nat’l 
Realty Corp. v. Bd. of Supervisors of Fairfax County, 209 Va. 172, 174–75, 163 S.E.2d 
154, 156 (1968). Subdivision review is quite different, however, from zoning. Zoning is a 
legislative function that a governing body may not delegate.2 Laird v. City of Danville, 225 
Va. 256, 261, 302 S.E.2d 21, 24 (1983). Approval of subdivision plats (and site plans), on 
the other hand, is a ministerial, rather than a discretionary, function that may be 
delegated and that may be enforced by mandamus if the applicant has complied with the 
requirements of the local ordinance. Bd. of Supervisors of Fairfax County v. Horne, 216 
Va. 113, 119, 215 S.E.2d 453, 457 (1975). See also Bd. of Supervisors of Loudoun 
County v. Georgetown Land Co., 204 Va. 380, 382, 131 S.E. 2d 290, 292 (1963). 
Although a locality may combine its zoning and subdivision ordinances into a single 
“unified development ordinance,” the two functions must remain distinct. 1992 Op. Va. 
Att’y Gen. 51. 

 
2 By statute, a governing body may authorize the local board of zoning appeals to hear and 

decide applications for “special exceptions” to the general regulations in a zoning district. See Va. 
Code §§ 15.2-2286(A)(3), -2309(6). While such decisions are zoning decisions involving the exercise 
of legislative power, they do not entail rezoning (i.e., amending the zoning classification of 
property). See Luck Stone Corp. v. County of Loudoun, 31 Va. Cir. 391, 394 (Loudoun County 
1993). 



 
 

                                                     

3 
REDEVELOPMENT AND HOUSING 
AUTHORITIES 
Alexander C. Graham, Jr. 
Williams Mullen  
Richmond, Virginia 

3-1 SCOPE 
3-1.01 Overview 
This chapter of the Handbook discusses the legal issues associated with Redevelopment 
and Housing Authorities in Virginia. After outlining the history of housing and 
redevelopment legislation, the chapter describes the law within the Commonwealth of 
Virginia pertaining to the organization, powers, and responsibilities of Redevelopment 
agencies. The chapter then addresses housing and redevelopment projects and concludes 
with a discussion of spot blight abatement. See also Chapter 28, “Blight Remediation.” 

3-2 FEDERAL AND STATE LAW 
3-2.01 United States Housing Act of 1937 
The United States Housing Act of 19371 provides as follows: 

It is the policy of the United States to promote the general 
welfare of the Nation by employing its funds and credit ... to 
assist the several States and their political subdivisions to 
remedy the unsafe and unsanitary housing conditions and 
the acute shortage of decent, safe, and sanitary dwellings for 
families of lower income and ... to vest in local public housing 
agencies the maximum amount of responsibility in the 
administration of their housing programs.2 

The Housing Act of 1937, as amended, authorizes several forms of financial 
assistance to public housing agencies. The Secretary of the United States Department of 
Housing and Urban Development may (1) make loans to help finance the development, 
acquisition, or operation of low-income housing projects,3 (2) make annual contributions 
to assist in achieving and maintaining the lower income character of housing projects,4 (3) 
make contributions in the form of grants to cover the development cost of public housing 
projects,5 (4) enter into annual contributions contracts pursuant to which a public housing 
agency may make assistance payments to owners of existing dwelling units,6 (5) make 
annual contributions for the operation of low-income housing projects, in addition to 
contributions described in (2) and (3) above,7 and (6) make financial assistance available 

 
1 United States Housing Act of 1937, ch. 896, 50 Stat. 888 (codified as amended at 42 U.S.C. § 1437). 
2 42 U.S.C. § 1437. 
3 Id. § 1437b(a). 
4 Id. § 1437c(a)(1). 
5 Id. § 1437c(a)(2). 
6 Id. § 1437f(b). 
7 Id. § 1437g(a)(1). 
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for the purpose of improving the physical condition of existing low-rent public housing 
projects.8 

3-2.02 Virginia Housing Authorities Law 
In 1938, the General Assembly of the Commonwealth of Virginia enacted the Housing 
Authorities Law (hereinafter referred to as the “Act”).9 The Act sets forth the following 
findings and declaration of necessity: 

1. Blighted areas exist in the Commonwealth, and these areas endanger 
the health, safety, and welfare of the citizens of the Commonwealth; 

2. The elimination of blight and redevelopment of blighted areas through 
the designation of redevelopment areas and the adoption and 
implementation of redevelopment plans for such area; the prevention of 
further deterioration and blight through the designation of conservation 
areas and the adoption and implementation of conservation plans for 
such areas; and the designation of individual properties as blighted 
under the “spot blight” provisions of this chapter are public uses and 
purposes for which public money may be spent and private property 
acquired by purchase or through the exercise of the power of eminent 
domain as authorized by this chapter, and are governmental functions 
of grave concern to the Commonwealth; 

3. As part of a redevelopment or conservation plan, it is a public purpose 
to provide public facilities including, but not limited to, roads, water, 
sewers, parks, and real estate devoted to open-space use as that term 
is defined in Va. Code § 58.1-3230 within redevelopment and 
conservation areas; and 

4. It is a public purpose to promote the availability of affordable housing 
for all citizens of the Commonwealth and in particular to provide safe, 
decent, and sanitary housing for those citizens with low or moderate 
incomes.10 

The Act also makes the following finding and declaration as to blighted areas: 

[T]he clearance, replanning, rehabilitation and reconstruction 
of ... blighted areas and the sale or lease of land and the 
acquisition and operation of residential housing units for low, 
moderate and middle income persons within such areas for 
redevelopment in accordance with locally approved 
redevelopment plans are necessary for the public welfare and 
are public uses and public purposes for which public money 
may be spent and private property acquired by purchase or 
the power of eminent domain, and are governmental 
functions of grave concern to the Commonwealth.11 

 
8 Id. § 1437l(b)(1). 
9 Housing Authorities Law, 1938 Va. Acts 447 (codified as amended at Va. Code §§ 36-1 to 36-55.6). 
10 Va. Code § 36-2. 
11 Id. 



 
 

                                                

4 
THE GENERAL CONDEMNATION ACT  
Steven L. Micas  
County Attorney  
Prince George County  

4-1 CONSTITUTIONAL CONSIDERATIONS  
4-1.01 United States Constitution  
The Fifth Amendment to the Constitution of the United States provides in part: “No person 
shall be . . . deprived of . . . property, without due process of law; nor shall private 
property be taken for public use, without just compensation.”  

The Fourteenth Amendment also provides in part: “[N]or shall any state deprive 
any person of . . . property, without due process of law . . . .”  

4-1.02 Virginia Constitution  
Section 11 of Article 1 of the Virginia Constitution states: “No person shall be deprived of 
his . . . property without due process of law . . . the General Assembly shall not pass any 
law . . . whereby private property shall be taken or damaged for public uses, without just 
compensation, the term `public uses’ to be defined by the General Assembly . . . .”  

The power of eminent domain is an inherent attribute of sovereignty that exists 
independent of any constitutional provision.1

 

4-2 STATUTORY CONSIDERATIONS2
 

4-2.01 Extension of Power  
Sections 25.1-101, 15.2-1901.1 and 15.2-1907 of the Virginia Code statutorily extend the 
eminent domain power to state agencies, localities, and the Commonwealth 
Transportation Board. Other statutes specifically grant condemnation power to special 
governmental entities such as public authorities. Under Va. Code § 15.2-1901, cities and 
towns may acquire property through eminent domain outside their boundaries without any 
specific grant of authority when condemning for public utilities or transportation purposes. 
For any other public purpose, cities and towns must have a specific grant of authority to 
condemn outside their boundaries. Counties are limited to using their eminent domain 
power within their boundaries unless a special act or general law specifically extends 
authority to condemn beyond their boundaries. For other extraterritorial authority see Va. 

 
1 Town of Purcellville v. Loudoun County, 74 Va. Cir. 417 (Loudoun Cnty. 2007) (citing C.J.S. 

Eminent Domain).  
2 Effective July 1, 2003, Title 25 of the Code of Virginia was repealed and replaced with a new 

Title 25.1. The recodification was for the purpose of modernizing the language and simplifying the 
organization of the title while making limited substantive changes. Generally, grants of 
condemnation authority to localities are contained in Title 15.2, and procedural requirements for 
condemnation are contained in Title 25.1. Va. Code § 25.1-200. Even though most of the changes 
from Title 25 to Title 25.1 were non-substantive, the reader should take note that most of the cases 
cited in this outline were decided under Title 25 and, therefore, may have reduced relevance under 
Title 25.1. For an explanation of the reasons for changes in the language of the sections in Title 
25.1, see Senate Document 16, 2003 General Assembly session, available from the website of 
Legislative Services, http://leg1.state.va.us.  

  

http://leg1.state.va.us/
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Code § 15.2-1907 relating specifically to water systems and Va. Code §§ 15.2-1907.1 and 
25.1-109 regarding additional restrictions on condemning land as compensatory mitigation 
for adverse effects on wetlands. In an inverse condemnation action arising out of the 
construction of the new Woodrow Wilson Bridge, the Circuit Court held: (1) As a matter of 
comity, Maryland is immune in Virginia from an inverse condemnation action to the same 
extent as it would be in its own courts, and (2) a claimant is not entitled to a jury to 
determine whether there has been an inverse taking by the Commonwealth based on the 
limited waiver of sovereign immunity in Section 8.01-187. Moreover, there is no 
constitutional right to a jury in an inverse condemnation action against the 
Commonwealth.3

 

4-2.02 Delegation of Eminent Domain Power  
The General Assembly may delegate the eminent domain power to subordinate agencies 
(for example, the Virginia Department of Transportation (VDOT)) or subordinate units of 
government created by the General Assembly (counties, cities, towns, public authorities, 
districts, and school boards). Rather than separate references to condemnation 
restrictions based on status such as a county, city, or town, Title 15.2 of the Virginia Code 
now generally uses the term “locality,” which includes counties, cities, and towns “as the 
context may require.”4

 

Statutes delegating the eminent domain power are strictly construed against the 
condemnor and all requirements must be carefully observed as a condition of taking 
property.5 Subordinate agencies may not delegate their authority to condemn.6

 

However, with the court’s approval, parties to condemnation actions may agree to 
waive strict compliance with the statutes and such agreements will be enforced against 
the condemnor.7

 In HMK Corp. v. Chesterfield County,8
 the district court held that as a 

condition to agreeing to review road plans for the developer’s needs, a county could not 
constitutionally require the property owner to agree to a non-statutory alternative method 
of valuing his road right of way, which would be acquired at a later date by the locality.  

Governmental entities that are delegated the power of eminent domain may not 
relinquish or surrender the power to condemn land needed for public safety purposes.  

An airport commission, in acquiring an easement permitting removal or topping of 
trees, may not give up the right to condemn any of the landowner’s property.9

 

                                                 
3 See contra in part Costello v. Frederick County Sanitation Auth., 49 Va. Cir. 41, 43 (1999).  
4 Va. Code § 15.2-102.  
5 State Highway Comm’r v. Hooker Furniture Corp., 214 Va. 137, 198 S.E.2d 649 (1973); 

Plummer v. Director, Dep’t of Conservation & Econ. Dev., 209 Va. 616, 166 S.E.2d 281 (1969); 
Light v. City of Danville, 168 Va. 181, 190 S.E. 276 (1937); Ruddock v. City of Richmond, 165 Va. 
552, 178 S.E. 44 (1935).  

6 Ruddock, 165 Va. at 561, 178 S.E. at 47.  
7 State Highway Comm’r v. Hooker Furniture Corp., 214 Va. 137, 198 S.E.2d 649 (1973). Query: 

Would that holding permit parties to reduce the number of commissioners without running afoul of 
due process considerations? How far does that principle extend? Apparently, the principle does not 
extend to allowing different approaches to valuation or to the number of commissioners if too few 
commissioners are summoned. After the holding in Hooker, would such agreements be enforceable 
against a landowner?  

8 Civ. No. 84-0170-R (E.D. Va. Aug. 9, 1984) (unpublished); see HMK Corp. v. Walsey, 637 F. 
Supp. 710, 718 (E.D. Va. 1986), aff’d, 828 F.2d 1071 (4th Cir. 1987).  

9 Evans v. Smyth-Wythe Airport Comm’n, 255 Va. 69, 495 S.E.2d 825 (1998).  
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5 
ENVIRONMENTAL LAW  
James E. Ryan, Jr. and Lynne C. Rhode1 
Troutman Sanders LLP 
Richmond, Virginia 

5-1 INTRODUCTION 
5-1.01 Scope 
This Chapter provides a general overview of many environmental laws that affect local 
governments. Environmental laws are often technical and complex, and while the design 
of the basic programs under these laws remains fairly constant, their particular 
requirements often change. In addressing specific problems, it is essential to refer directly 
to the applicable statutes and regulations and to confer with the state and federal 
agencies administering environmental programs to determine what these laws require.  

5-1.02 Background 
Environmental regulation has been dominated by federal law since Congress enacted the 
National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321, et seq. This statute 
created the Council on Environmental Quality and created a program that requires federal 
agencies to study the environmental consequences of their actions. Federal agencies must 
prepare environmental assessments of “major federal actions significantly affecting the 
quality of the human environment.” 42 U.S.C. § 4332. This requirement applies not only 
to federally-conducted projects (e.g., federal water projects) and federally-assisted 
projects (e.g., interstate highways), but also to most private or public projects that 
require a federal license or permit (e.g., U.S. Army Corps of Engineers authorization for 
construction of local government water supply reservoir). When a significant impact is 
found, an “environmental impact statement” (EIS) is required. The purpose of the EIS is 
to promote full disclosure of information on the effects of the proposed project and 
improve decision-making. 

In 1970, following the enactment of NEPA, the President created the U.S. 
Environmental Protection Agency (EPA) by consolidating environmental functions 
previously scattered among other federal agencies. Since 1970, a host of federal 
environmental statutes and state counterparts have been created. 

5-1.03 Structure of Federal Environmental Programs 
Federal environmental statutes generally follow the same regulatory approach. They set 
minimum national standards and establish a national permit program to be run by EPA or 
any state that puts parallel programs in place. Virginia has sought and obtained EPA 
approval to administer almost all federal environmental programs. As a result, Virginia has 
the primary permit-issuing and enforcement roles under these national programs. 

Although often referred to as “cooperative federalism,” the relationship of the 
federal and state programs is more accurately described as one of principal and agent: the 
federal program exerts control by (i) putting conditions on federal grant funds that pay 

 
1 This chapter is a collaborative effort by Troutman Sanders attorneys who specialize in 

environmental law. Those contributing to this chapter also include George A. Somerville and 
Shannon R. Varner.  
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the state agencies’ staffs; (ii) invoking the federal statutory preemption of any state 
statute or regulation less stringent than federal requirements; and (iii) exercising the 
power to review and require changes in draft state permits, and to veto any state-issued 
permit. In addition, EPA retains the power to take direct administrative and judicial 
enforcement action against any violation of a state-issued permit that has its underlying 
basis in some provision of federal law. 

5-1.03(a) Common Program Elements 
The federal and parallel state programs have most or all of the following elements: 

5-1.03(a)(1) Standards 
Ambient standards specify the level of pollution that can be tolerated in the environment 
without causing human health problems or adversely affecting natural resources. 
Examples include water and air quality standards. Ambient standards also include 
provisions—called “antidegradation” and “prevention of significant deterioration” policies—
to keep clean areas clean. 

Performance standards require categories of industries (e.g., kraft paper mills or 
coal-fired power plants) to limit air and water pollutant emissions to specified uniform 
limits or to conduct their operations in a certain way. These uniform national standards 
require each plant in an industrial category to limit its discharges or emissions to these 
technology-based standards, even though its surroundings could tolerate greater 
discharges or emissions without violating ambient standards or creating other adverse 
effects. The purpose of this approach was to discourage businesses from relocating plants 
to avoid pollution control costs.  

5-1.03(a)(2) Permit Programs 
Under most statutes, permits are individually tailored to require compliance with minimum 
industry performance standards or ambient standards, whichever are stricter, and specify 
implementation schedules to bring nonconforming plants into line. Permit application fees, 
annual fees, and permit maintenance fees may be charged. See 2004 Va. Acts, cc. 249, 
324. In recent years, Virginia has created permit programs by regulation. These “general 
permit” programs authorize activities that fit within the regulation and obviate the need 
for individual permits. See, e.g., 9 VAC 25-151 (stormwater) and 9 VAC 25-660 (filling 
<0.5 acre of wetlands). 

5-1.03(a)(3)  Reporting and Inspection Requirements 
Each program depends upon permittee self-monitoring and submission of routine (often 
monthly) performance reports and special incident (e.g., spill, upset, extraordinary 
release) reports. Most programs also depend on the agencies’ ability to enter and inspect 
a facility, to make tests or collect samples, and otherwise measure compliance with the 
regulations  

5-1.03(a)(4) Enforcement 
5-1.03(a)(4)(i) Tools 
Federal and state statutes generally authorize (i) stop-work orders, exercised either by 
administrative order or judicial order; (ii) court-imposed civil penalties of $32,500 per 
violation, which may be imposed for every day of violation before or after any notice of 
violation; (iii) administratively-imposed civil penalties; (iv) prohibitory and mandatory 
injunctive relief; and (v) criminal sanctions of $25,000 (and up) per day, plus one year or 
more in prison for each violation. A “supplemental environmental project,” with the 
consent of the person subject to the order, may be approved in partial settlement of a civil 
enforcement action. Categories of qualifying projects are listed in the statute. Va. Code 
§ 10.1-1186.2. 
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6-1 COMMON ELEMENTS 
6-1.01 In General 
While elements of the various federal employment discrimination laws vary, some aspects 
of the laws are substantially similar, if not identical. In most cases, administrative 
procedures before the Equal Employment Opportunity Commission (EEOC) are required 
before civil actions can be filed. The standard of proof is frequently the so-called 
McDonnell Douglas proof scheme. The claim of retaliatory action by the employer for 
assertion of federal employment rights is similarly treated for the different causes of 
action.  

6-1.02 Administrative Exhaustion 
The administrative exhaustion requirements for claims under Title VII of the Civil Rights 
Act of 1964, the Age Discrimination in Employment Act of 1967 (ADEA) and the Americans 
With Disabilities Act of 1990 (ADA) are virtually the same. EEOC v. Commercial Office 
Prod. Co., 486 U.S. 107, 108 S. Ct. 1666 (1988); 42 U.S.C. § 12115. To maintain a 
federal law employment discrimination lawsuit, the employee must first exhaust 
administrative remedies by filing a charge of discrimination with the EEOC within 180 days 
of the alleged discriminatory act. 42 U.S.C. § 2000e-5(e), 29 U.S.C. § 626(d) (300 days if 
the employee has filed a charge with a state or local deferral agency authorized to grant 
or seek relief). Gilliam v. South Carolina Department of Juvenile Justice, 474 F.3d 134, 
139 (4th Cir. 2007). By virtue of the work-sharing agreement between the EEOC and the 
Virginia Human Rights Council (VHRC), filing the claim with the EEOC constitutes filing 
with the VHRC such that the 300-day period applies and the sixty-day deferral period is 
waived. Tinsley v. First Union Nat’l Bank, 155 F.3d 435 (4th Cir. 1998); Puryear v. County 
of Roanoke, 214 F.3d 514 (4th Cir. 2000) and on remand 300 F.3d 400 (4th Cir. 2002).  
Gilliam, 474 F.3d at 140. 

An EEOC regulation, 29 C.F.R. § 1601.12(b), that allows a relation back of an 
untimely sworn statement to a timely unsworn statement is within the agency’s authority 
and is consistent with the language of the applicable statute, 42 U.S.C. § 2000e5(b). 
Edelman v. Lynchburg College, 535 U.S. 106, 122 S. Ct. 1145 (2002), overruling 228 F.3d 
503 (4th Cir. 2000). In Edelman, the U.S. Supreme Court overruled the Fourth Circuit, 
which had held that a charge must be verified within the limitations period. On remand, 
the Fourth Circuit held that the untimely sworn statement can constitute a charge even if 
the EEOC fails to treat it as such, because the unsworn statement met all the substantive 
requirements of a “charge” under the statute and the plaintiff could not be charged with 
the errors that led to the EEOC’s failure to recognize it as a charge. However, the court of 
appeals went on to hold that the untimely sworn statement cannot verify issues raised in 
the earlier unsworn statement but not reasserted in the subsequent sworn statement. 300 
F.3d 400 (4th Cir. 2002). 

The EEOC does not have the authority to reconsider a withdrawn charge once the 
EEOC has accepted the withdrawal of the charge and terminated proceedings. Lewis v. 
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Norfolk Southern Corp., 271 F. Supp. 2d 807 (E.D. Va. 2003).  In at least one 
circumstance, the U.S. Supreme Court has concluded that a completed EEOC intake 
questionnaire and affidavit of the charging party requesting relief is sufficient to satisfy the 
requirement for filing a “charge” of discrimination.  Federal Express Corp. v. Holowecki, 
128 S. Ct. 1147 (2008). 

6-1.02(a) Standing 
Construing Title VII, the Supreme Court held that the entitlement of an “aggrieved” 
person to sue does not extend as far as minimal Article III standing. But the Court did not 
adopt a narrow reading of standing either. Adopting its construction of the Administrative 
Procedures Act, the Court held that Title VII standing (and presumably all other employee 
protection statutes) is met when the plaintiff falls within the “zone of interests” sought to 
be protected by the statutory provision whose violation forms the legal basis for his 
complaint. Thompson v. North American Stainless, LP, 562 U.S. ___, 131 S. Ct. 863 
(2011) (fired employee who was fiancé of employee who filed sex discrimination charge 
could assert retaliation claim). 

6-1.02(b) Accrual 
The filing period runs from the time the employee is informed of the allegedly 
discriminatory employment decision. Delaware State College v. Ricks, 449 U.S. 250, 101 
S. Ct. 498 (1980). The limitations period is not tolled because the employee may have 
continued to receive benefits after that date. Price v. Litton Business Systems, Inc., 694 
F.2d 963 (4th Cir. 1982). See Lewis v. Norfolk Southern Corp., 271 F. Supp. 2d 807 (E.D. 
Va. 2003) (accrued date was when “compelled” to submit retirement notice, not last date 
of employment); Saffell v. State Farm Mut. Automobile Ins. Co., 202 F. Supp. 2d 475 
(E.D. Va. 2002) (accrual date was when the employee was told of eventual termination 
even though termination occurred fifteen months later). In National Railroad Passenger 
Corp. v. Morgan, 536 U.S. 101, 122 S. Ct. 2061 (2002), the Supreme Court noted that 
there may be circumstances where it will be difficult to determine when accrual occurs. 
The Court recognized as an issue, but did not resolve, whether with a hostile work 
environment claim, the time begins to run when an injury occurs as opposed to when an 
injury reasonably should have been discovered. The Court recognized that an unlawful 
employment practice cannot be said to occur on a discrete day but occurs over a series of 
days or years. The court held “so long as an act contributing to that hostile environment 
takes place within the statutory period” it is permissible to consider behavior outside the 
300-day period. Morgan at 105.1  

6-1.02(c) Tolling 
The filing period is subject to the equitable doctrines of estoppel, waiver, and tolling. Zipes 
v. Trans World Airlines, Inc., 455 U.S. 385, 102 S. Ct. 1127 (1982); Greene v. Whirlpool 
Corp., 708 F.2d 128 (4th Cir. 1983); Howze v. Virginia Polytechnic, 901 F. Supp. 1091 
(W.D. Va. 1995). Such doctrines are to be applied sparingly. 

The Fourth Circuit has further explained the rule by holding that before the filing 
period can be declared tolled, the plaintiff must demonstrate that his or her employer 
engaged in affirmative misconduct designed to mislead the employee and prevent him or 
her from complying with the deadline. Weick v. O’Keefe, 26 F.3d 467, 470 (4th Cir. 1994) 
(employee justifiably relied on misrepresentations of federal employer’s EEO officers that 
the matter giving rise to her complaint had been resolved; filing period tolled); Felty v. 
Graves-Humphreys Co., 785 F.2d 516 (4th Cir. 1986), appeal after remand, 818 F.2d 1126 
(4th Cir. 1987) (employer’s act in offering employee a generous severance package 
conditioned upon employee’s agreement not to discuss his impending discharge with 

                                          
1 The court held in Gilliam that the continuing violation rule did not apply if the incident occurring 

during the 300-day period viewed in isolation did not constitute a Title VII violation. 
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STATE LAW EMPLOYMENT ISSUES 
Richard D. Caplan 
Deputy City Attorney 
City of Newport News1 

7-1 ORGANIZATIONAL RIGHTS OF PUBLIC EMPLOYEES 
7-1.01 Scope 
Efforts to organize public employees at all levels of government have continued for many 
years. Public employees have also sought to assert themselves in the public forums of 
local government and to be recognized as a political force. In response to such efforts, the 
General Assembly, courts, and local governing bodies have been compelled to address the 
sometimes conflicting public policy considerations inherent in the relationship between a 
governmental entity and its employees. The following discussion describes the legal 
problems, risks, and solutions currently involved in local government relations with its 
employees.  

7-1.02 The Distinction Between the Commercial  
Employer and the Public Employer  

The foundation of private sector labor relations is the economic tension between the 
employer and the employee. While such dynamics may also be significant in the public 
sector, other considerations may be equally important. For example, essential services 
rather than commercial services are involved in the public sector. The response of a public 
employer to pressure from employees, unlike that of a private employer, may not be to 
“go out of business.” The taxpayer must inevitably shoulder the burden of whatever 
agreement is reached. The taxpayer cannot choose to sell his “stock.” From the 
employee’s standpoint, the public employer, with its authority emanating from the voting 
public, may be even more difficult to predict and influence than a private employer. 

Private sector concepts often are not transferable to the public sector, but the 
terminology of commercial labor relations inexorably has crept into public sector cases. 
For example, the “employer” is easily identified in the private sector, but in the public 
environment, there may be doubt as to whether the employer is a city council, a city 
manager, or the public itself. Likewise, in the private sector a “labor organization” is 
clearly defined in the Labor-Management Relations Act, yet no such regulation exists in 
the public sector, and, as a result, quality and responsibility of public employee 
“organizations” are difficult to ensure. The “recognition” of a labor organization in the 
private sector for purposes of exclusive employee representation is regulated very 
carefully by federal law. The absence of these procedural controls on the recognition 
process in the public sector leaves the system open to possible abuse. “Collective 
bargaining” in the private sector can be effective primarily because, as a last resort, the 
employees have the right to strike. It is doubtful whether, in the public sector where no 
right to strike exists, discussions of employment issues constitute “bargaining” at all. 
Perhaps because there can be no effective “collective bargaining” without the potential 

                                                      
1 This chapter has been a collaborative effort over the years with contributions by Cynthia 

Hudson, Rachel Allen, formerly with the Hampton City Attorney’s Office, Thomas Winn of Woods, 
Rogers, Bayard Harris, Fielding Douthat Jr. of Hunton & Williams, and Phyllis Katz of Sands, 
Anderson. 
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for a strike, the term “meet and discuss,” of little significance in the private sector, is 
frequently used in the public setting to describe the dialogue between public employers 
and public employees, which lies somewhere between collective bargaining and total 
silence. 

7-1.03 Collective Bargaining in the Public Sector in Virginia 
7-1.03(a) State Statute 
The General Assembly in 1993 codified the result of Commonwealth v. County Board of 
Arlington County, 217 Va. 558, 232 S.E.2d 30 (1977), in Va. Code §§ 40.1-57.2 and -
57.3. These provisions provide that officers, agents, and governing bodies of the state and 
its political subdivisions are without authority to either (i) recognize any labor union or 
employee association as bargaining agents for public officers or employees, or (ii) bargain 
collectively or enter into any collective bargaining agreement with any labor union or 
employee association concerning matters relating to public employee service or 
employment. Accordingly, any purported agreement entered into with a labor union is 
void. Avery v. City of Norfolk, 61 Va. Cir. 453 (City of Norfolk 2003). However, there is no 
bar to public employee associations formed for the purpose of promoting employee 
interests before the employing entity. 1993 Va. Acts, c. 879.2 

7-1.03(b) Public Transportation 
The first Virginia statute directly controlling the rights of public employees to collective 
bargaining was enacted in 1974. It is exclusively limited to public transportation and 
provides that public transportation employees may be granted collective bargaining rights. 
The employees further have the right to submit their labor disputes to final and binding 
arbitration by an impartial board of arbitration acceptable to all parties. Va. Code § 15.2-
4517. 

The Supreme Court of Virginia, interpreting this statute, determined that 
approval of the concept of collective bargaining in the narrow field of public 
transportation does not indicate legislative intent to embrace the concept of collective 
bargaining for all public employees. Commonwealth v. County Board of Arlington 
County, 217 Va. 558, 232 S.E.2d 30 (1977).3 In County Board, the Commonwealth 
attacked certain agreements between the County Board, the School Board, and various 
labor organizations acting as exclusive representatives of county employees. The 
agreements provided for official recognition of the various labor organizations; 
representational exclusivity; negotiation and execution of binding agreements 
concerning wages, hours, fringe benefits and other conditions of employment; and 
prohibition of strikes by employees. The Supreme Court of Virginia found that the county 
had entered into collective bargaining agreements, holding that: 

[I]t is doubtless true that the collective bargaining involved 
here does not bear all the characteristics attributable to that 
term in the industrial sector. But there can be no question 
that the two boards involved in this case, by their policies 
and agreements, not only have seriously restricted the rights 

 
2 In 1998, House Bill No. 584, a bill to amend Va. Code § 40.1-57.3, was passed by indefinitely 

by the Senate. The bill stated that the statute did not prevent employees from forming 
associations for the purpose of discussing their interests with the employing agency whenever the 
employing agency agreed to do so. 

3 The equal protection problems of this exception are currently being avoided by using 
management companies and separate corporations thereby creating “private” employers.  
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8-1 IN GENERAL 
8-1.01 Introduction to the Virginia Workers’ Compensation Act  
The Virginia Workers’ Compensation Act, Title 65.2 of the Virginia Code (1950, as 
amended), is set forth in Va. Code §§ 65.2-100 through 65.2-1310. In addition, the 
Virginia Workers’ Compensation Commission has promulgated fourteen Rules relating to 
procedural matters and setting forth tables. Administration of the Act is overseen by three 
Commissioners (referred to later as the full commission) elected by joint vote of the 
General Assembly for six-year terms. Hearing officers are called Deputy Commissioners. 
Hearings take place in or contiguous to the city or county where the injury occurred. Va. 
Code § 65.2-702(B). The Commission has a main office at 1000 DMV Drive, Richmond, 
Virginia 23220, telephone (1)(877) 664-2566; fax (804) 367-9740. The Commission 
maintains a Web site at www.vwc.state.va.us. General information, opinions1, statutes, 
rules and regulations, forms, and information regarding mediation services and foreign 
language interpretation may be obtained at this Web site.  

In addition to addressing the Act’s general applicability to local governments, this 
Chapter examines in detail the occupational diseases presumption provisions of the Act. 
Those provisions are applicable to only certain local government employees.  

8-1.02 The Act is the Employee’s Exclusive Remedy for Occupational Injury 
The Virginia Supreme Court described the purpose and intent of the Workers’ 
Compensation Act in an early case as follows: 

The Workmen’s Compensation Law … is as essential to 
industry as it is to labor. It comprises one of the most 
important branches of law. Upon its effectiveness depends 
the potential welfare of a large number of employees and 

                                                      
1 All references to opinions published by the Industrial Commission shall be “O.I.C.” if rendered 

before October 1, 1991, and all references to decisions published by the Workers’ Compensation 
Commission shall be “O.W.C.” if rendered on or after October 1, 1991. The Commission file 
number (VWC) is also given for ease in database research. For instance, using CaseFinder, Weaver 
v. Fairfax County Police Dept., VWC 175-50-13 (May 31, 2000) may be located by citing 00 WC 
UNP 1755013. Cases cited by only their VWC file number have not been published as of this 
writing. 

In workers’ compensation cases, reference is frequently made to unpublished decisions. This 
chapter relies on some such cases. While an unpublished opinion of a court has no precedential 
value, a court or the Virginia Workers’ Compensation Commission does not err by considering the 
rationale and adopting it to the extent it is persuasive. Fairfax County Sch. Bd. v. Rose, 29 Va. 
App. 32, 509 S.E.2d 525 (1999) (en banc). 

http://www.vwc.state.va.us/
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their families. It places upon industry as an expense of the 
business the pecuniary loss, measured by the compensation 
provided in the statute, attendant upon all accidents to 
employees within the hazards of the industry. It extends the 
employer’s liability to all accidental personal injuries “arising 
out of and in the course of the employment,” the expense of 
which is added to the cost of production. The employer 
surrenders his right of defense on the ground of contributory 
negligence and the common-law doctrines of the assumption 
of risk and fellow servants. The rules of evidence are relaxed. 
The employee surrenders his right to a trial by jury and 
agrees to accept an arbitrary amount fixed by statute in lieu 
of full compensation for the injuries sustained. He gains a 
wider security. The issue of negligence or non-negligence of 
the employer and the fellow servants is eliminated. Long, 
costly and delayed litigation is avoided. A smaller but 
speedier recovery is guaranteed.  

Feitig v. Chalkley, 185 Va. 96, 38 S.E.2d 73 (1946). 

The Act is a “carefully balanced societal exchange between the interests of 
employers, employees, insurers and the public.” Morris v. Morris, 238 Va. 578, 385 
S.E.2d 858 (1989). Prior to the Act, an employee had to sue to recover for a work-
related injury and overcome such defenses as contributory negligence, assumption of 
risk, and the fellow-servant rule, which rule negates liability for injuries resulting from 
the negligence of a fellow worker. Recovery could be slow or inadequate. Humphries v. 
Boxley Bros. Co., 146 Va. 91, 135 S.E. 890 (1926); Feitig v. Chalkley, 185 Va. 96, 38 
S.E.2d 73 (1946).  

Since adoption of the Act, an employee cannot sue the employer in tort for most 
injuries but is entitled to medical treatment supplied by health providers of the 
employer’s choice and a sum fixed by statute for lost wages. In turn, the employer is 
required to pay for such benefits but is immune from tort suit for most occupational 
disabilities, as the Act provides the exclusive remedy for industrial accidents. Griffith v. 
Raven Red Ash Coal Co., 179 Va. 790, 20 S.E.2d 530 (1942). An employee’s negligence 
does not bar compensation under the Act so long as the employee is working at a place 
where his duties reasonably require him to be and the injury does not result from willful 
negligence or misconduct. Fauver v. Bell, 192 Va. 518, 65 S.E.2d 575 (1951). Common-
law remedies remain in some situations; for example, where an employer commits an 
intentional tort with the intent to injure an employee, an action by that employee is not 
barred by the Act. McGreevy v. Racal-Dana Instruments, Inc., 690 F. Supp. 468 (E.D. 
Va. 1988). The exclusivity of the Act applies even if the employer is uninsured for 
workers’ compensation liability as required by the Act. David White Crane Service v. 
Howell, 282 Va. 323, 714 S.E.2d 572 (2011). 

An employer takes an employee as he is found, with all the employee’s pre-
existing disabilities. Predisposition to injury or disease is not a defense to a workers’ 
compensation claim. However, the employee must prove either that his injury arose out 
of and in the course of his employment or that the employment aggravated or 
accelerated a pre-existing condition. Difficult issues of causation may be presented that 
frequently are resolved by presentation of medical evidence. Olsten of Richmond v. 
Leftwich, 230 Va. 317, 336 S.E.2d 893 (1985). Ordinary diseases of life that are 
aggravated by but not caused by the employment are not covered under the Act. 
Ashland Oil Co. v. Bean, 225 Va. 1, 300 S.E.2d 739 (1983). However, the aggravation of 
a pre-existing condition caused by exertion from employment is compensable, provided 
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LOCAL TAXATION 
James V. McGettrick1 
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9-1 SCOPE 
This chapter contains a comprehensive discussion of local taxation, including underlying 
state and federal constitutional principles and limitations to such taxation. This chapter will 
cover the subjects of property and other local taxes, including miscellaneous local taxes 
and tax exemptions. Local powers to collect delinquent taxes and levy on property are 
discussed in Chapter 10 of the Handbook. 

9-2 GENERAL CONSIDERATIONS  
9-2.01 Power to Tax 
The power of taxation is fundamental to local government. Williams v. Richmond, 177 Va. 
477, 14 S.E.2d 287 (1941); Fallon Florist v. Roanoke, 190 Va. 564, 58 S.E.2d 316 (1950). 
The power to tax in Virginia is vested in the General Assembly by the Constitution of 
Virginia. Marshall v. Northern Virginia Transp. Auth., 275 Va. 419, 427, 657 S.E.2d 71, 75 
(2008). Virginia localities have no power to tax unless it is plainly conferred by the 
General Assembly, and laws conferring such powers must be strictly construed against the 
government and in favor of the citizen. See, e.g., Hampton Nissan Ltd. P’ship v. City of 
Hampton, 251 Va. 100, 466 S.E.2d 95 (1996) (city unable to identify any statute 
authorizing it to collect overpayments of license taxes on motor vehicles paid by 
purchasers to dealers; no power to tax can be implied (ruling contrary to 1992 Op. Va. 
Att’y Gen. 163, which found authority to assess such tax overpayments)); City of 
Winchester v. American Woodmark Corp., 250 Va. 451, 464 S.E.2d 148 (1995) (furniture, 
fixtures, and office equipment in company headquarters are capital used in manufacturing 
within the meaning of applicable statute; not subject to city’s personal property tax 
because statute does not require that items be used directly in a manufacturing process 
(result later codified in Va. Code § 58.1-1101)); City of Richmond v. Valentine, 203 Va. 
642, 645, 125 S.E.2d 854 (1962) (ordinance requiring auctioneers to pay license tax 
measured by gross receipts of their business does not authorize inclusion of receipts from 
auctioneer’s appraisal business). 

The General Assembly provides the framework, through statutory provisions, for 
local taxing powers, subject to mandates and limitations in the Constitution of Virginia 
(1971) (the “Virginia Constitution” and “Va. Const.”). In particular, Article VII, § 2, and 
Article X of the Virginia Constitution specify the General Assembly's authority to empower 
local governing bodies to levy local taxes. Wise County Bd. of Supervisors v. Wilson, 250 
Va. 482, 463 S.E.2d 650 (1995). But note that while Va. Const. Art. VII, § 2 authorizes 
the General Assembly to delegate taxing power to counties, cities, towns, and regional 

                                          
1 Barbara Rose, formerly with the Hanover County Attorney’s Office, authored a previous version 

of this Chapter. Mr. McGettrick has extensively rewritten much of the Chapter and added substantial 
new material but retained significant portions of the previous text. Mr. McGettrick also acknowledges 
the collaboration of his colleague Michael H. Long in preparing the materials on tax exemptions and 
property used in manufacturing. However, any errors or omissions are solely Mr. McGettrick’s 
responsibility. 
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governments, it does not empower the General Assembly to delegate such power to other 
entities if they are composed of persons not elected for the purpose of imposing those 
taxes. Marshall v. Northern Virginia Transp. Auth., 275 Va. 419, 657 S.E.2d 71 (2008) 
(statutory delegation of complete discretion whether to impose certain taxes to governing 
board of Northern Virginia Transportation Authority, composed of chief elected official of 
nine localities, ex officio, plus two members of House of Delegates, one Senator, and two 
citizens appointed by Governor, held to be unconstitutional). Local taxing powers also are 
subject to federal constitutional limitations. Federal and state constitutional limitations are 
discussed below in sections 9-3 and 9-4 of this Chapter. 

9-2.01(a) Legislative Nature of Local Taxing Power 
Levying local taxes is a legislative function and thus may be exercised only by the 
governing body of a local taxing jurisdiction. Va. Const. Art. VII, § 7 (no ordinance or 
resolution imposing taxes shall be passed except by recorded affirmative vote of majority 
of full membership of the governing body); Va. Code § 58.1-3001 (governing body of 
each county fixes amount of county and local district taxes each year); Va. Code § 58.1-
3005 (city and town councils order imposition of taxes in such amounts as they deem 
necessary). The legislative character of the local taxing authority was discussed in Wise 
County Bd. of Supervisors v. Wilson, 250 Va. 482, 484, 463 S.E.2d 650 (1995) (board of 
supervisors has sole authority to set assessment ratio for computing merchants’ capital 
tax). 

The Attorney General has concluded that a local governing body lacks the authority 
to compromise claims or suits relating to legally assessed taxes absent specific statutory 
authority. 1996 Op. Va. Att’y Gen. 197. But note Va. Code § 58.1-3994, which allows 
offers in compromise with respect to local taxes, as discussed below in section 9-9.01 of 
this Chapter. Furthermore, a locality may enter an agreement to delay collection because 
such an agreement is not a refusal to collect or an exemption. City of Richmond v. 
Tobacco Row Property L.P., 35 Va. Cir. 369 (Richmond 1995). 

9-2.01(b) Double Taxation 
Illegal double taxation requires the same person or the same subject of taxation to 
contribute directly twice to the same burden, while other subjects of taxation in the same 
class are required to contribute only once. Peninsula Transit Corp. v. Commonwealth, 165 
Va. 614, 183 S.E. 446 (1935). Unless both taxes are levied upon the same property within 
the same jurisdiction, no double taxation exists in a legal sense. Hope Natural Gas Co. v. 
Hall, 102 W. Va. 272, 135 S.E. 582 (1926), aff’d, 274 U.S. 284 (1927). A license tax on a 
business and an ad valorem tax on property used in the business is not double taxation 
because the subject of each tax is different. Id.; Postal Telegraph Cable Co. v. Norfolk, 
118 Va. 455, 87 S.E. 555 (1916). 

9-2.01(c) Retroactive Application 
A tax may be applied retroactively if the taxpayer had or should have had a reasonable 
expectation that the tax would be imposed on the transaction or condition in question. 
Colonial Pipeline Co. v. Commonwealth, 206 Va. 517, 145 S.E.2d 227 (1965). 

9-2.02 Key Definitions and Distinctions 
Definitions for purposes of Title 58.1 of the Code of Virginia, entitled “Taxation,” appear in 
Va. Code § 58.1-1 as well as in other specific statutory provisions throughout the Title. 

9-2.02(a) “Taxes” and “Levies” 
As used in Title 58.1 of the Code of Virginia, the terms are synonymous. The terms do not 
include certain assessments for local improvements provided for in Title 15.2 of the Code 
of Virginia, as set forth in Va. Code § 58.1-1. A tax is an enforced contribution imposed by 
government for governmental purposes or public needs. It is not founded on contract or 
agreement. United States v. LaFranca, 282 U.S. 568, 51 S. Ct. 278 (1931); United States 
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COLLECTION OF DELINQUENT TAXES 
Jeffrey A. Scharf 
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10-1 ADMINISTRATIVE POWERS 
10-1.01 Overview 
This chapter contains a discussion of the law governing the collection of delinquent local 
taxes. While there is generally no single “correct” way to collect a tax delinquency, this 
chapter will explore the remedies available to local tax collection officials, focusing on the 
specific administrative powers conferred upon tax collectors by the General Assembly. The 
term “treasurer” will be used throughout this chapter to refer to all local government tax 
collection officials. 

The treasurer’s administrative powers for the collection of delinquent taxes have 
been extended to any “other charge collected by such treasurer.” Va. Code § 58.1-3919. 
Such charges may include utility fees, parking tickets, landfill fees, etc. The discussions 
that follow about specific tax collection tools also may be applied to the collection of 
these other charges. 

10-1.02 Administrative Powers of the Treasurer 
The General Assembly has recognized the importance of the treasurer’s ability to 
efficiently and effectively collect taxes, and has enacted numerous administrative 
collection statutes to that end. It is these statutes that are the focus of this chapter. These 
statutes provide the tax collector with a variety of collection tools that may be used to 
seize a tax debtor’s bank account, wages or personal property without resort to the 
courts.  

The treasurer, after the due date of any tax or other charge 
collected by such treasurer, shall call upon each person 
chargeable with such tax who has not paid the same prior to 
that time . . . ; and upon failure or refusal of such person or 
agent to pay the same he shall proceed to collect by distress 
or otherwise . . . . 

Va. Code § 58.1-3919. For the purposes of collection of taxes and other charges, the town 
treasurer, town director of finance, or any town employee who performs the duties of 
treasurer or finance director, has the same powers and duties as county and city 
treasurers, Va. Code § 58.1-3123(B), and shall be deemed included in the use of the term 
“treasurer” throughout this chapter unless specifically noted otherwise.   

Distress, which will be covered in detail later in the chapter, is “the seizure of 
personal property to enforce payment of taxes, to be followed by its public sale if the 
taxes are not voluntarily paid.” Black’s Law Dictionary, Fifth Edition, 1979. While nothing 
prevents a locality from suing a delinquent taxpayer and reducing the debt to judgment, 
the treasurer can take action to enforce the debt without having reduced it to judgment. 
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Distress is not the only administrative method of collection available to the 
treasurer. The statute clearly states that the treasurer “shall proceed to collect by 
distress or otherwise.” These other collection tools, along with distress, are the primary 
subjects of this chapter. Although Va. Code § 58.1-3919 specifically mentions distress, 
in most instances, distress would probably not be the collection tool of first choice. As 
treasurers are not required to adopt a particular method of collection, they can pursue 
the course that they feel would be most productive. Pollard & Bagby, Inc. v. City of 
Richmond, 181 Va. 181, 187, 24 S.E.2d 564 (1943). Furthermore, the governing body 
cannot dictate to the treasurer the methods to be used to collect delinquent taxes. 
1978-79 Op. Va. Att’y Gen. 289. 

The underlying principle justifying administrative collection is “the need of the 
government promptly to secure its revenues.” United States v. National Bank of 
Commerce, 472 U.S. 713, 721; 105 S. Ct. 2919, 2924 (1985) (citing Phillips v. 
Commissioner, 283 U.S. 589, 596, 51 S. Ct. 608, 611 (1931)). An expeditious 
administrative process is necessary because, for public policy reasons, a debtor cannot 
decide not to pay taxes. Farr v. United States, 990 F.2d 451, 455 (9th Cir. 1993). 

10-2 WHAT, WHO AND HOW LONG 
10-2.01 What Taxes Are Delinquent  
Before a tax is subject to administrative collection, it must be delinquent. A tax is 
delinquent if it is not paid by the due date. See Va. Code § 58.1-3919. However, not all 
taxes past the due date are subject to administrative collection.  

10-2.01(a) Administrative Appeal 
The Code provides that collection action must cease on any tax that is subject to an 
administrative appeal: 

No tax assessment or tax bill shall be deemed delinquent and 
subject to the collection procedures prescribed herein during 
the pendency of any administrative appeal under § 58.1-
3980, so long as the appeal is filed within ninety days of the 
date of the assessment, and for thirty days after the date of 
the final determination of the appeal . . . 

Va. Code §§ 58.1-3916, -3958. Therefore, prior to collecting a delinquent account, a 
treasurer should determine that no appeal under Va. Code § 58.1-3980 is pending. The 
determination of the timeliness of an appeal should be based on the date the taxpayer is 
notified of the assessment and not a specific “tax day.” 2004 Op. Va. Att'y Gen. 218. 
Likewise, collection activity cannot resume until thirty days after a final determination on 
the appeal is made.  

The treasurer and the commissioner of the revenue of the locality should have a 
procedure in place to communicate relevant information about administrative appeals. 
The local government attorney should consult with these officers before instituting 
collection action.  

10-2.01(b) Tax relief 
Taxpayers may be entitled to exemption or deferral of their real estate or personal 
property taxes. Such relief is based upon age and/or disability and is dependent upon a 
local ordinance. See Va. Code § 58.1-3210 et seq. for real estate and § 58.1-3506.1 for 
personal property. A tax that has been exempt or deferred is not subject to collection, 
unless such deferral has expired. 
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11-1 INTRODUCTION 
Virginia local governments have long been involved in the recruitment and retention of 
business and industry within their respective jurisdictions and regions. Engaging in 
economic development activity is recognized as inuring to a locality’s benefit through the 
promotion of more and better job opportunities for its citizens and by increasing a 
locality’s tax base and tax revenue. Historically, economic development has been primarily 
an information advocacy undertaking, with local government economic development 
professionals providing information on the availability of land and buildings, the availability 
and costs of utilities, the proximity to transportation infrastructure and the services and 
characteristics of a local workforce. Increasingly, the provision of information has not been 
sufficient to attract or retain some businesses and industries. For these companies, the 
availability of incentives is critical to their decision to either come to or stay in a locality or 
to locate in another Virginia jurisdiction or another state. 

The decision by a Virginia local government to offer incentives is laden with a mix 
of legal requirements and public policy considerations that occasionally conflict with one 
another. Public money and resources are required to be used for public purposes. But the 
fundamental nature of economic development incentives involves the transfer of public 
money and resources to the benefit of private business and industry. At times, incentives 
involve direct aid in the forms of grants, loans, tax credits, tax exemptions, and workforce 
development and training. In other instances, incentives involve indirect aid such as new 
or enhanced public utilities and roads that will serve a business or industry. Negotiating 
through the tension between public purpose and private benefit can be a complex 
undertaking, particularly since decisions on economic development incentives will be 
influenced by a locality’s political environment and citizen concerns. 

This chapter will identify and discuss some of the laws and public policy 
considerations that affect Virginia’s local governments as they engage in the evaluation 
and provision of incentives to further their economic development objectives. The 
discussion that follows is designed to serve as a survey of these basic rules and public 
policy considerations and does not purport to provide an in-depth description and analysis 
of every economic development incentive. 

                                                      
* Significant portions of this Chapter were derived from a paper titled “Economic Development 

Incentives in Virginia: A Local Practitioner’s Handbook,” and this Chapter is intended to be a 
condensed version of the Handbook. The authors of the Economic Development Incentives 
Handbook constituted the membership of the LGA Committee on Issues Affecting the Development 
and Interpretation of Local Government Law Economic Development Incentives Project. The 
committee members were C. Dean Foster, Jr., Bonnie M. France, M. Seth Ginther, Roderick R. 
Ingram, John Kilgore, Christopher G. Kulp, Leslie L. Lilley, Paul S. McCulla, Sandra J. McNinch, John 
D. O’Neill, Jr., Sharon E. Pandak, Joseph P. Rapisarda, Jr., John Sternlich, Martha A. Warthen and 
Roger C. Wiley. The authors also acknowledge the contributions of Daniel M. Siegel for his prior 
Chapter on “Special Assessments & Taxing Districts in Virginia.” 
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11-2 UNITED STATES CONSTITUTION 
11-2.01 Fifth Amendment (the “Takings Clause”)  
The Federal restraint on the taking of public property for public use is found in the 
“Takings Clause” of the Fifth Amendment to the United States Constitution: “... nor shall 
private property be taken for public use, without just compensation.…” 

11-2.02 Kelo v. City of New London 
By its express terms, the Takings Clause states that private property acquired through 
the exercise of the power of eminent domain must qualify as a “public use.” The U.S. 
Supreme Court has interpreted the Takings Clause to mean that the property taken for 
“public use” does not necessarily need to be available for “use by the public” but rather 
the taking itself must be for a “public purpose.” Kelo v. City of New London, 545 U.S. 
469, 125 S. Ct. 2655 (2005). In Kelo, the Court found that the City of New London could 
acquire property using its powers of eminent domain for the purpose of redeveloping a 
portion of the economically distressed city. In so doing, the Court noted that the City 
had a carefully formulated plan of economic development intended to provide 
appreciable benefits to the community, that the plan consisted of a variety of 
“commercial, residential, and recreational uses of land, with the hope that they will form 
a whole greater than the sum of its parts,” and that the City was invoking a state statute 
that specifically authorized the use of eminent domain to promote economic 
development.  

In finding that economic development is a “public use” within the meaning of the 
Takings Clause of the U.S. Constitution, the Kelo Court noted that nothing in its opinion 
“precludes any State from placing further restrictions on its exercise of the takings 
power.” Such state restrictions can take the form of state constitutional provisions or 
eminent domain statutes limiting those purposes for which the power of eminent domain 
may be exercised. 

11-3 VIRGINIA CONSTITUTION 
11-3.01 Article X, Section 10  
Article X, Section 10 of the Virginia Constitution contains four provisions, most notably 
the Credit Clause, that affect the involvement of the Commonwealth and local 
governments in promoting economic development. 

11-3.01(a) “Credit Clause” (Applicable to Commonwealth and Localities) 
“Neither the credit of the Commonwealth nor of any county, city, town or regional 
government shall be directly or indirectly, under any device or pretense whatsoever, 
granted to or in aid of any person, association, or corporation…” 

The Virginia Supreme Court has interpreted the Credit Clause several times. Despite the 
restrictive wording, the Court has held in almost every case that there was no violation of 
the Credit Clause.  

The Court has established that if the “animating” or dominating purpose of a 
transaction was to benefit the Commonwealth, then there is no violation of the Credit 
Clause. Almond v. Day, 197 Va. 782, 91 S.E.2d 660 (1956) (“Almond I”). In that case, the 
Court held that the investment of state retirement funds in bonds of public utilities and 
private corporations did not violate the Credit Clause where the underlying and activating 
purpose of the transaction and the financial obligation incurred by the Commonwealth 
were for its own benefit.  

When the underlying and activating purpose of the transaction and the financial 
obligation incurred are for the State’s benefit, there is no lending of its credit though it 
may have expended its funds or incurred an obligation that benefits another. Merely 
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12-1 SCOPE 
12-1.01 Scope 
In recent years, state and local governments have experienced growing demands for 
capital that have been increasingly difficult to satisfy. The infrastructure of the 
Commonwealth and many of its communities was constructed years ago and now must be 
expanded, replaced, or upgraded. The federal and state contributions to capital projects 
are shrinking or have disappeared. Many governments are no longer able to finance 
necessary capital projects out of current tax revenue as they did in the past and are 
finding the need to venture into the financial markets more and more often. This chapter 
will identify and discuss some of the frequently encountered laws and regulations affecting 
public finance in Virginia. The chapter is not designed to be a detailed discussion of the 
intricacies of the many types of financing alternatives and techniques available. Rather, it 
will survey the basic rules that govern the incurring of debt by local governments and 
certain special political subdivisions in Virginia. 

12-2 POWER TO INCUR DEBT 
12-2.01 General 
Under the Virginia Constitution, the General Assembly may prescribe by general or special 
law the powers that may be exercised by local governments.1 Since Virginia follows the 
Dillon Rule, powers granted to localities must be “granted in express words; ... necessarily 
or fairly implied in or incident to the powers expressly granted; ... [or] essential to the 
declared objects and purposes of the [locality] - not simply convenient, but 
indispensable.”2 The powers that may be conferred by the General Assembly are, 
however, subject to limitations set forth in the Constitution. Putting the Dillon Rule in the 
context of public finance, a Virginia city, county, or town cannot borrow money or issue 
bonds unless the power to do so is conferred by, or clearly implied from, an express 
legislative enactment or constitutional provision or is essential to the declared objects and 

                                          
1  Va. Const., art. VII, § 2. 
2  John F. Dillon, Law of Municipal Corporations at I, 173 (2d ed.; New York, 1873); City of 

Richmond v. Confrere Club of Richmond, Inc., 239 Va. 77, 387 S.E.2d 471 (1990); County Bd. of 
Arlington Cnty. v. Brown, 229 Va. 341, 329 S.E.2d 468 (1985); Tabler v. Board of Supervisors of 
Fairfax County, 221 Va. 200, 269 S.E.2d 358 (1980); Commonwealth v. County Bd. of Arlington, 
217 Va. 558, 232 S.E.2d 30 (1977); Clark v. City of Des Moines, 19 Iowa 199, 212, 87 Am. Dec. 
423 (1865). 
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purposes of the governmental entity.3  The power to appropriate money for a specified 
purpose does not imply the power to borrow money or issue bonds for such purpose. 

Any indebtedness incurred by a Virginia locality that exceeds its powers is void.4 
All persons dealing with a Virginia locality are treated as having knowledge of the 
limitations on its powers to incur debt, and, if a debt exceeds its power, there may be no 
recovery on the debt on the basis of unjust enrichment or implied contract. American-
LaFrance & Foamite Industries, Inc. v. Arlington County, 164 Va. 1, 178 S.E. 783 
(1935). Indeed, if the debt is enforced, the government and its taxpayers will, in effect, 
be paying the prohibited debt, the very result sought to be avoided by the constitutional 
or statutory limitation or prohibition. On the other hand, when a locality is empowered 
to incur a debt for a given purpose but fails to follow the required procedure, there is no 
reason why the locality should be relieved of liability.5 A court of equity may enjoin a 
locality from incurring unauthorized debt at the request of taxpayers of the locality.6 

12-2.02 Virginia Constitutional Limitations 
12-2.02(a) General 
While the specific power of Virginia localities to borrow money is granted by statute and, 
in the case of cities and towns, by charter, the Constitution places certain limits on this 
power. The limitations on cities and towns are different from those applicable to counties. 
The most important difference is that cities and towns may incur debt without a 
referendum, but are subject to a debt limitation based on the assessed value of real 
estate. The debt of counties, in most cases, must be approved by the voters in a 
referendum, but is not subject to any limitation in amount. Both limitations are subject to 
a number of exceptions.7 

In upholding tax classifications against a constitutional challenge alleging lack of 
uniformity, the Supreme Court of Virginia stated that, in contrast to the federal 
Constitution, the Constitution of Virginia is not a grant of legislative powers to the 
General Assembly, but is a restraining instrument only, and, except as to matters ceded 
to the federal government, the legislative powers of the General Assembly are without 
limit. The Court emphasized that arguments based on implied constitutional limitations 
on the legislative power of the General Assembly are particularly disfavored, and upheld 
classifications that distinguished between commercial and residential real estate. FFW 
Enterprises v. Fairfax County, 280 Va. 583, 701 S.E.2d 795 (2010). 

12-2.02(b) Cities and Towns 
Article VII, Section 10(a) of the Virginia Constitution provides that: 

                                          
3 Lynchburg & R. St. Ry. v. Dameron, 95 Va. 545, 28 S.E. 951 (1898); Richmond & West Point 

Land Co. v. West Point, 94 Va. 668, 27 S.E. 460 (1897). 
4 Scofield Eng’g Co. v. City of Danville, 35 F. Supp. 668 (D. Va. 1940), aff’d, 126 F.2d 942 (4th 

Cir. 1942). In Chemical Bank v. Washington Public Power Sys, 99 Wash. 2d 772, 666 P.2d 329 
(1983), the Dillon Rule was cited as one basis for invalidating agreements, which precipitated the 
largest municipal bond default in history. 

5 15 E. McQuillen, Municipal Corporations, § 43.149 (1985). 
6 Town of Galax v. Appalachian Elec. Power Co., 177 Va. 29, 12 S.E.2d 778 (1941); Lynchburg 

& R. St. Ry. v. Dameron, 95 Va. 545, 28 S.E. 951 (1898). 
7 In 1998, voters rejected two constitutional amendments that would have given localities 

greater flexibility to incur debt. The first would have allowed local revenue-sharing and taxing 
arrangements for specified land areas to be governed by a special governing body, and the second 
would have allowed local governing bodies to band together to issue debt without being subject to 
referendum or debt-ceiling requirements. 
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13-1 APPLICABILITY OF ANTITRUST LAW TO LOCAL GOVERNMENTS 
13-1.01 Scope 
Congress and the federal courts have created exemptions from the antitrust laws in areas 
where federal, state, or local governments have adopted economic or social policies that 
conflict with free and open competition. In the specific context of state action, the Supreme 
Court of the United States has permitted state governments and certain types of private 
actors to demonstrate that a state regulatory scheme precludes antitrust liability.  

The foundation for the state action doctrine is Parker v. Brown, 317 U.S. 341 (1943). 
In Parker, the Supreme Court upheld a California statute against an antitrust challenge, and 
held that the federal antitrust laws “did not undertake to prohibit” a California program that 
regulated the marketing of raisins. Id. at 352. Basing its rationale in principles of federalism, 
the Court went on to explain:  “In a dual system of government, in which, under the 
Constitution, the states are sovereign, save only as Congress may constitutionally subtract 
from their authority, an unexpressed purpose to nullify a state’s control over its officers and 
agents is not lightly to be attributed to Congress.” Id. at 351. While the state action doctrine 
thus offers a defendant an affirmative defense against an antitrust claim, the application of 
the state action doctrine to local governments is less clear.  

Following Parker, the Supreme Court signaled that the state action immunity doctrine 
did not automatically apply to local governments. City of Lafayette v. Louisiana Power & Light 
Co., 435 U.S. 389 (1978) (5-4). Four years later, the Court made clear that local 
governments could be held liable for anticompetitive conduct under the antitrust laws. 
Community Communications Co. v. City of Boulder, 455 U.S. 40 (1982).  

The Supreme Court’s decision in City of Boulder spawned a vigorous debate about 
whether the antitrust laws were intended to or should apply to local governments. In 
response to the lobbying efforts of local governments, Congress enacted the Local 
Government Antitrust Act on October 17, 1984. The scope of this legislation is not as 
extensive as its proponents sought. Rather, the legislation limits the remedies that are 
available in actions against local governments — defined as “a city, county, parish, town, 
township, village or any other general function governmental unit” — and local government 
employees and officials acting in an official capacity. Special function units of local 
government, such as school boards or airport commissions, would also be eligible for the 
protection provided by the Act.  

                                                      
1 Thomas G. Slater, Jr., R. Hewitt Pate, and Geremy C. Kamens were the original co-authors of this 

chapter. My sincere thanks for the superb foundation they laid for me.  
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Because the Local Government Antitrust Act does not completely exempt local 
government activities from the antitrust laws, local governments along with their officials and 
employees must remain cognizant of the requirements of the antitrust laws and the scope of 
state action immunity. Familiarity with antitrust law is also important for local government 
attorneys in view of the many recent cases in which municipalities have been antitrust 
plaintiffs. This chapter is designed to assist local government attorneys in dealing with 
antitrust issues. The chapter first presents an overview of the principal antitrust statutes and 
how the courts have interpreted them. Next, the chapter reviews the application of the 
antitrust laws to local governments. This chapter does not purport to describe every possible 
antitrust claim and defense. Rather, it attempts to identify the principal areas that have been 
of concern to local governments.  

13-1.02 Historical Objectives of the Antitrust Laws 
Antitrust legislation dates from the latter half of the nineteenth century. As the United States 
developed into an industrialized nation, industry-wide monopolies began to emerge. These 
monopolies typically were the result of “trusts” or holding companies formed by former 
competitors to inhibit or prevent further competition.  

Several states enacted the first of the so-called “antitrust” statutes. Affecting only 
intrastate trusts, these statutes failed to reach the more important, larger monopolies doing 
business on an interstate basis. Congress responded by enacting the Sherman Act in 1890. 
Subsequently, in 1914, Congress enacted the Clayton and Federal Trade Commission Acts. 
The Clayton Act has been amended on several occasions, most notably in 1936 by the 
Robinson-Patman Act and in 1976 by the Hart-Scott-Rodino Antitrust Improvements Act.  

These statues are collectively referred to as the antitrust laws. As the Supreme Court 
has observed: 

Antitrust laws in general and the Sherman Act in particular, are 
the Magna Carta of free enterprise. They are as important to the 
preservation of economic freedom and our free-enterprise 
system as the Bill of Rights is to the protection of our 
fundamental personal freedoms. And the freedom guaranteed 
each and every business, no matter how small, is the freedom to 
compete — to assert with vigor, imagination, devotion, and 
ingenuity whatever economic muscle it can muster.  

United States v. Topco Assocs., Inc., 405 U.S.596, 610(1972).  

13-2 SECTION ONE OF THE SHERMAN ACT 
13-2.01 Overview 
From the standpoint of local government liability, probably the most important antitrust 
statute is Section 1 of the Sherman Act, which provides in pertinent part: 

Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several 
States, or with foreign nations, is declared to be illegal. 

15 U.S.C. § 1.  

13-2.02 Jurisdictional Requirement 
To establish jurisdiction under § 1 of the Sherman Act, the anticompetitive restraint must 
either:  (1) occur in the flow of interstate commerce; or (2) have a substantial effect on 
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14-1 OVERVIEW AND NOTICE 
The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“the Reform 
Act”) made significant amendments to the Bankruptcy Code 1 and to bankruptcy-related 
provisions in Titles 18 and 28 of the United States Code. As the Reform Act applies only to 
cases filed on and after October 17, 2005 and bankruptcy cases can linger for many years, 
the pre-Reform Act provisions will also be referenced throughout this chapter. 

14-1.01 Definitions 
Bankruptcy is a legal process giving an indebted person or business the opportunity of a 
“fresh start” while providing equal treatment to each class of creditor. There are five basic 
types of bankruptcies under the Bankruptcy Code.  

14-1.01(a) Chapter 7 
Chapter 7 (known as a liquidation bankruptcy) is the most common type of bankruptcy 
filing. Chapter 7 is available to individuals or businesses. In a Chapter 7 bankruptcy, the 
debtor’s liabilities far outweigh assets and the court distributes available non-exempt 
assets to creditors. There are two kinds of Chapter 7 bankruptcies. 

14-1.01(a)(1) No Asset 
The bankruptcy court’s form notice may designate the case as Chapter 7, no asset, which 
means that after exemptions, security interests, and administrative expenses, the debtor 
has nothing left that the court can distribute. The court notices will contain instructions not 
to file a proof of claim. Fortunately, unless the court specifically rules otherwise, most tax 
claims will not be discharged, and the debt can be collected once the bankruptcy closes 
(see infra section 14-6.03(a)). Unfortunately, if the case involves a business, there will not 
be any entity left from which to collect. A court judgment post-discharge that purports to 
establish liability for a pre-petition debt that is discharged is void even if the debtor failed 
to schedule the debt, absent fraud.2 

14-1.01(a)(2) Asset 
The other type of Chapter 7 is an asset case. Again, the debtor’s liabilities far outweigh 
assets, but here there are sufficient non-exempt assets for the court to distribute to 
creditors. Many creditors will receive a small percentage of their actual claim.  

                                          
1 References to code sections will be to the Bankruptcy Code, 11 U.S.C., and the Bankruptcy 

Rules, unless otherwise noted. The Bankruptcy Code can be accessed free of charge on the Internet 
at http://www4.law.cornell.edu/uscode/11/. The Reform Act was enacted April 20, 2005 in Pub. L. 
109-8, 119 Stat.23, 2005.  

2 § 524(a)(1); Horizon Aviation Inc. v. Alexander, 296 B.R. 380 (E.D. Va. 2003); In re Presley, 
288 B.R. 732 (Bankr. W.D. Va. 2003).  

http://www4.law.cornell.edu/uscode/11/
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14-1.01(b) Chapter 9 
Chapter 9 applies to municipalities that go broke, which is beyond the scope of this work. 
However, a municipal bankruptcy action was filed by the Alleghany Highlands Economic 
Development Authority. The court dismissed the petition upon finding that the authority 
was not specifically authorized under Virginia law to seek bankruptcy protection as 
required by § 109(c)(2). The court found as insufficient statutory language designating 
the authority as a “corporate body” with power to “sue and be sued” and to “plead and 
implead.” In re Alleghany-Highlands Econ. Dev. Auth., 270 B.R. 647, 649 (Bankr. W.D. 
Va. 2001). 

14-1.01(c) Chapter 11 
Chapter 11 is a business reorganization, allowing companies to postpone payments to 
creditors and to earn operating revenue while obtaining necessary goods and services. 
Individuals also may qualify for Chapter 11 relief.3 This most often occurs with real estate 
holdings. In a Chapter 11 case, a company will segregate creditors, then propose through 
a plan of reorganization how each class of creditor is to be paid. The plan may not pay all 
creditors in full. 

This plan may be objected to by creditors. If the bankruptcy court accepts the 
plan, the debtor will file monthly statements of income and expenses, and the debtor will 
distribute payments to creditors as scheduled under the plan. Payments legally may be 
extended over many years. Tax claims, priority and secured, must be paid in regular cash 
installments not to exceed five years from the date the petition was filed and in a manner 
no less favorable than the most favored unsecured nonpriority claims other than 
convenience claims.4  

Under the Reform Act, an “early discharge” (i.e., after plan confirmation but before 
all plan obligations are met) is no longer available upon substantial plan consummation.5  

14-1.01(d) Chapter 12 
Chapter 126 offers certain farmers special bankruptcy treatment. It is substantially similar 
to a Chapter 13 reorganization.7  

14-1.01(e) Chapter 13 
Chapter 13 is a reorganization available to individuals or sole proprietor businesses with 
up to $360,475 unsecured debt and $1,081,400 secured debt.8 It is similar to a Chapter 
11, offering repayment to creditors through a plan of reorganization. Plan payments may 
last up to three years and may be extended to five years for good cause,9 which is 
routinely granted. 

                                          
3 Toibb v. Radloff, 501 U.S. 157, 111 S. Ct. 2197 (1991). 
4 § 1129(a)(9)(C). For cases filed before October 17, 2005, tax claims entitled to priority 

treatment can be paid over time not to exceed six years from the date of assessment. 
5 In re Belcher, 410 B.R. 206 (Bankr. W.D. Va. 2009). 
6 The law enabling Chapter 12 filings was permanently re-enacted by Congress in the Reform Act 

under § 1001(a)(1). 
7 However, most tax claims are nondischargeable for individual farmers, as with Chapter 11 

reorganizations. § 1228(a)(2), but see § 1222(a)(2).  
8 § 109(e). Under § 104, these amounts are adjusted every three years, most recently in April 

2010.  
9 § 1322(d). 

 14-2



 
 

 
 
 

15  
GOVERNMENTAL BOUNDARY AND 
STATUS CHANGES  
Carter Glass IV 
Troutman Sanders LLP 
Richmond, Virginia  

15-1 SCOPE: HISTORICAL BACKGROUND 
15-1.01 Scope  
This Chapter discusses the various statutory mechanisms for the relocation of boundaries 
of political subdivisions in Virginia, as well as the procedures for changes in governmental 
status. Boundary change procedures include annexation, deannexation, immunity from 
annexation, and various types of agreements that can produce boundary changes. 
Changes in governmental status or structure include town incorporation, transitions of 
towns to cities, transitions of cities to towns, transitions of counties to cities, and 
consolidations of counties, cities, and towns. 

15-1.02 Overview 
Prior to 1902, the boundaries of counties, cities, and towns were contracted and extended 
by special acts of the General Assembly. The Constitution of 1902, however, required that 
the General Assembly provide for changes in the corporate limits of cities and towns only 
by “general laws.” In 1904, the General Assembly passed such a general law, enabling a 
city or town to petition the local circuit court for annexation. The matter was heard by a 
single judge, who decided the case based on the “necessity and expediency” of the 
proposed boundary change. In 1925, three-judge courts began hearing annexation 
matters. 

The complete separation of cities and counties in Virginia has been a fundamental 
factor in the interaction of cities and counties. As has been noted by courts and 
commentators, this “independent city” structure has caused strained relationships 
between these public bodies because annexation completely divests a county of all 
territory and tax resources granted to a city. See Note, 17 U. Rich. L. R. 819 (1983). 

In 1971, the General Assembly responded to the heightening of controversy over 
the annexation process by appointing the Commission on City-County Relationships 
(hereinafter cited as “Stuart Commission”) to conduct a study and in the interim imposed 
a moratorium on city-initiated annexations. As the Virginia Supreme Court later noted, 
“[r]elations among units of local government pose problems of continuing concern to the 
General Assembly . . . . How well local governments succeed in promoting the common 
weal depends in large part upon how they are organized and how they interact with their 
neighbors.” County of Rockingham v. City of Harrisonburg, 224 Va. 62, 71, 294 S.E.2d 
825, 828-829 (1982). 

The Stuart Commission study made its final report in 1975, Report of the 
Commission on City-County Relationships, House Doc. No. 27 (1975), and that report was 
followed by widespread debate and further study. The efforts undertaken by the Stuart 
Commission finally culminated in 1979 with major amendments to the laws governing 
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annexation, boundary changes, and governmental structure. The 1979 amendments 
created the Commission on Local Government (hereinafter cited as “Commission”), the 
function of which is to “help ensure that all of [the] counties, cities and towns are 
maintained as viable communities in which their citizens can live.” Va. Code § 15.2-2900. 
The Commission has the power, among other things, to “investigate, analyze, and make 
findings of fact . . . as to the probable effect” of any proposed annexation, immunity from 
annexation, incorporation of a town or city, transition from a county to a city, transition 
from a city to a town, boundary adjustment, consolidation of two localities into a city, or 
economic growth-sharing agreement between localities. Va. Code § 15.2-2903. The report 
of its findings and recommendations is admissible in evidence. Va. Code § 15.2-2907(B). 
The court must consider the Commission’s report but it is not bound by the findings and 
recommendations. Id. Thus, the degree of weight to be accorded such a report is a matter 
exclusively for the court to decide as the “fact finder.” City of Hopewell v. County of Prince 
George, 239 Va. 287, 295, 389 S.E.2d 685 (1990).  

The Commission’s proceedings have primarily involved proposed agreements 
between localities that have addressed annexation, changes in governmental status, 
revenue sharing, and related matters. Special three-judge courts have given great weight 
to the Commission’s findings and recommendations in those cases. On the other hand, in 
contested annexation cases, the record is mixed, and in a few cases, courts have largely 
rejected the Commission’s recommendations. The Commission maintains a helpful Web 
site that includes its reports on changes in governmental boundaries and status. See 
http://www.dhcd.virginia.gov/CommissiononLocalGovernment/default.htm. 

The 1979 amendments also created a special panel of 15 judges from which three-
judge courts would be constituted to hear most boundary change and governmental 
status matters. When a petition in any case requiring a three-judge court is filed with the 
local circuit court, the chief judge certifies the filing to the Supreme Court and requests 
appointment of three judges to hear the matter. Va. Code § 15.2-3000. 

In addition to the modification of annexation procedures, the 1979 legislation also 
resulted in the addition of several new statutory mechanisms affecting boundary changes. 
Counties were granted the right to seek “immunity” from annexation actions initiated by 
cities and to make a transition to city status under certain circumstances. Certain 
provisions were also added to authorize agreements between localities to change 
boundaries, which were further expanded in 1983 to create broad enabling legislation for 
settlements by localities of boundary disputes. 

Every annexation or other adjustment in the boundaries of cities, counties, or 
towns and most changes in governmental status are subject to the preclearance 
requirements of Section 5 of the federal Voting Rights Act of 1965 prior to implementation 
of any voting changes caused by the boundary or status changes. 42 U.S.C. § 1973c. See 
Chapter 16, “Legislative Redistricting and Voting Rights Act Preclearance,” at section 
16-3.01.For example, while the reversion of a city to town status does not involve any 
change in the boundaries of the town, preclearance nevertheless is required because the 
land area of the city is incorporated within the adjoining county which enlarges the pool of 
voters who participate in county elections. The United States Department of Justice 
generally requires at least sixty days for its review, and it has promulgated extensive 
regulations to guide localities in making a submission to obtain Voting Rights Act approval. 
28 C.F.R. Part 51. The burden is on the locality to demonstrate that the submitted change 
does not have the purpose and will not have the effect of denying or abridging the right to 
vote on account of race, color, or membership in a language minority group. 28 C.F.R. § 
51.52.  

http://www.dhcd.virginia.gov/CommissiononLocalGovernment/default.htm
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16-1 INTRODUCTION 
This Chapter will address state and federal law regarding the process of legislative 
redistricting, along with the preclearance requirements for such districting plans and all 
other election changes. It will focus initially on traditional districting criteria, including 
mandatory state and federal requirements, plus other practical considerations that courts 
have recognized as valid reasons for drawing election district lines. It will then discuss 
developments under Section 2 and Section 5 of the federal Voting Rights Act and racial 
gerrymander claims under the federal Equal Protection Clause. 

 As the General Assembly and Virginia localities approach the next round of 
redistricting following the 2010 U.S. Census, they will continue to face the competing 
requirements of the federal Voting Rights Act, which demands that race be taken into 
account to avoid “retrogression” and “vote dilution,” and the Equal Protection Clause, 
which prohibits using race as the predominant factor in drawing election districts.  

Of more immediate application are changes to the Section 5 preclearance 
process. Originally scheduled to expire in 1970, the Voting Rights Act preclearance 
requirement has been repeatedly renewed and revised. In 2006, it was extended for 
another 25 years by the Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting 
Rights Act Reauthorization and Amendments Act of 2006, Pub. L. No. 109-246, § 7, 120 
Stat. 577. This Act made two important changes to the substantive standard by which 
preclearance requests are judged, by overriding two decisions of the U.S. Supreme 
Court. 

With those amendments to Section 5, localities will again be subject to the more 
stringent definition of “discriminatory purpose” as used by the Justice Department in the 
1990s. In short, the Justice Department may deny preclearance even though an election 
change does not worsen the position of minority residents. Instead, in some 
circumstances, an impermissible discriminatory purpose can be based on a deliberate 
failure to adopt a voting change that would improve the voting strength of minority 
voters. In addition, the revised preclearance provisions reject any reliance by localities 
on election districts that permit minority voters to “influence” the election of candidates 
preferred by other groups but do not permit minority voters to “elect” their preferred 
candidates. 

16-2 TRADITIONAL DISTRICTING CRITERIA 
16-2.01 In General 
Virginia recognizes two categories of traditional districting criteria: (1) requirements 
mandated by constitutional or statutory authority and (2) “good government” or practical 
policy considerations. These traditional districting criteria are relevant in virtually every 
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facet of the redistricting process, from planning to drawing to defending congressional, 
state, and local districts.  

Many of the criteria, particularly those that are constitutionally or statutorily 
based, are considered in determining compliance with or liability under the Voting Rights 
Act or the Equal Protection Clause of the United States Constitution. For example, as 
discussed below, to make out a prima facie case under the cause of action for racial 
gerrymandering, the plaintiff must prove that the state subordinated its traditional 
districting criteria to racial considerations. Shaw v. Reno, 509 U.S. 630, 113 S. Ct. 2816 
(1993); Miller v. Johnson, 515 U.S. 900, 115 S. Ct. 2475 (1995). 

16-2.02 Population Equality—One Person, One Vote 
16-2.02(a) Source of the One Person, One Vote Requirement 
One of the most significant mandated districting criteria is the one person, one vote 
requirement. The principle of one person, one vote rests on the premise that each 
person’s vote must count equally and no person’s vote should be worth more than 
another’s. The principle of one person, one vote ensures that all voters have an equal 
voice in electing their representatives. Daly v. Hunt, 93 F.3d 1212, 1216 (4th Cir. 1996); 
see also Wesberry v. Sanders, 376 U.S. 1, 7-8, 84 S. Ct. 526 (1964).  

At the federal level, this principle is grounded in Article I, § 2 of the United States 
Constitution, which provides that “Representatives . . . shall be apportioned among the 
several States . .  . according to their respective numbers.”  

The one person, one vote requirement is applicable to state legislative districting 
through the Equal Protection Clause of the Fourteenth Amendment and the Constitution 
of Virginia. State and local districts are governed by Article II, § 6 and Article VII, § 5 of 
the Constitution of Virginia respectively. Article II, § 6, as to state legislative districts, 
and Article VII, § 5, as to local districts, require that districts be so constituted “as to 
give, as nearly as is practicable, representation in proportion to the population of the 
district.”  

The U.S. Supreme Court has applied the one person, one vote requirements to 
congressional districts, Wesberry v. Sanders, supra, state legislative districts, Reynolds 
v. Sims, 377 U.S. 533, 84 S. Ct. 1362 (1964), and local districts, Avery v. Midland 
County, 390 U.S. 474, 88 S. Ct. 1114 (1968). 

The one person, one vote requirement means that districts should contain 
roughly, if not exactly, the same number of persons. Article I, § 2 of the U.S. 
Constitution requires congressional districts to achieve “population equality as nearly as 
is practicable.” Abrams v. Johnson, 521 U.S. 74, 98, 117 S. Ct. 1925, 1939 (1997) 
(citing Wesberry, 376 U.S. at 7-8). While “precise mathematical equality” may not be 
possible and is not constitutionally required, deviations in the number of persons 
comprising districts are closely scrutinized. 

Greater population deviations are permitted in state and local districts than in 
congressional districts. “Minor deviations from mathematical equality . . . are insufficient 
to make out a prima facie case of invidious discrimination” in state and local districts. 
Gaffney v. Cummings, 412 U.S. 735, 744, 93 S. Ct. 2321, 2327 (1973). In this regard, 
the one person, one vote requirement usually is satisfied if the variation in population 
between the most populous district and the least populous is less than 10 percent. Chen 
v. City of Houston, 9 F. Supp. 2d 745, 753 (S.D. Texas 1998) (citing Connor v. Finch, 
431 U.S. 407, 417-18, 97 S. Ct. 1828, 1835 (1977)). However, the ten percent 
threshold does not completely insulate a state's districting plan from attack. Instead, 
according to the Fourth Circuit Court of Appeals, that “level serves as the determining 
point for allocating the burden of proof in a one person, one vote case.” Daly v. Hunt, 93 



17 
PUBLIC UTILITIES 
Stewart T. Leeth1 
Smithfield Foods, Inc. 
Smithfield, Virginia 

17-1 INTRODUCTION  
This chapter provides an overview of Virginia law pertaining to the operation and delivery of 
public utilities within Virginia.2 For purposes of this chapter, the term “public utility” is meant 
to broadly encompass the delivery of essential public services such as water, sewerage, gas, 
electricity, and telecommunications and includes the facilities and systems for such services 
along with their operation. This chapter focuses principally upon the provision of such services 
by local governments, authorities, and sanitary districts. A brief discussion of public service 
corporations and companies is also included, but a detailed analysis of them and their 
regulation by the State Corporation Commission (SCC) is beyond the scope of this chapter. 

17-2 DELIVERY BY LOCAL GOVERNMENT 
17-2.01 Power to Operate and Deliver Services 
The General Assembly has authorized localities to acquire, own and operate a variety of public 
utilities. Virginia Code § 15.2-2109 provides in pertinent part: 

A. Any locality may (i) acquire or otherwise obtain control of or 
(ii) establish, maintain, operate, extend and enlarge: 
waterworks, sewerage, gas works (natural or manufactured), 
electric plants, public mass transportation systems, stormwater 
management systems and other public utilities within or without 
the limits of the locality and may acquire within or without its 
limits in accordance with § 15.2-1800 whatever land may be 
necessary for acquiring, locating, establishing, maintaining, 
operating, extending or enlarging waterworks, sewerage, gas 
works (natural or manufactured), electric plants, public mass 
transportation systems, stormwater management systems and 
other public utilities and the rights-of-way, rails, pipes, poles, 
conduits or wires connected therewith, or any of the fixtures or 
appurtenances thereof. . . . The provisions of this section shall 
not be construed to exempt localities from the provisions of 
Chapters 20 (§ 46.2-2000 et seq.), 22 (§ 46.2-2200 et seq.), 
and 23 (§ 46.2-2300 et seq.) of Title 46.2.  

                                                      
1 Stanley Franklin, retired from McGuireWoods, LLP, authored previous versions of this Chapter. 

For the 2007 revision, Mr. Leeth and Mr. Franklin collaborated in the reorganization and rewrite of the 
Chapter and added new material in addition to retaining significant portions of the original. 

2 Public utilities are subject also to a number of federal laws, including the Federal Power Act (16 
U.S.C. §§ 791a et seq.), under which the federal government regulates water power projects and 
electric utilities, and the Natural Gas Act (15 U.S.C. §§ 717 et seq.), under which the federal 
government regulates natural gas companies.  
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Va. Code § 15.2-2109.3 The Supreme Court confirmed the constitutionality of this broad grant 
of authority in Light v. City of Danville, 168 Va. 181, 190 S.E. 276 (1937).  

The recodification of Title 15.1 resulted in a significant decrease in the public utility 
service distinctions between municipal corporations and counties. By operation of Va. Code 
§§ 15.2-2109, -1800, -1901, and -1901.1 all localities have the same condemnation power 
regarding public utilities, except that a county may acquire public utilities or land for them 
outside its boundaries by condemnation only if such authority is expressly conferred by 
general law or special act. See Va. Code § 15.2-1901(B).4 (Note the county limitation was 
not present under former § 15.1-292.) See also Town of Purcellville v. Loudoun County Bd. 
of Supervisors, 74 Va. Cir. 417 (Loudoun County 2007) (town may not exercise the power 
of eminent domain to acquire public lands owned by a county absent express legislative 
grant). The powers in Va. Code §§ 15.1-875, -876, -877, -878 were subsumed into §§ 
15.2-2143, -2122, -2109, and provide that counties have the same powers as municipalities 
except that only specifically authorized counties may require mandatory connection to water 
and sewer service. Va. Code § 15.2-2110. Every locality has the power to regulate and 
inspect the systems of other entities. Va. Code § 15.2-2144. Moreover, both counties and 
cities are authorized to acquire a water supply or sewage system from a sanitary district. 
Va. Code § 15.2-2116. 

17-2.02 Water and Sewer Services 
Localities have express authority to establish and operate sewage disposal systems. Va. Code 
§§ 15.2-2122 and -2109. In connection with this authority, the governing body of each 
locality is empowered, inter alia, to acquire real property, borrow money, issue bonds, 
purchase and condemn property, fix charges, and collect fees. Va. Code § 15.2-2122. A 
locality may also enter into public-private partnerships for the establishment and operation of 
water and sewage systems, including customer service functions. Va. Code § 15.2-2117.  

Moreover, localities may regulate sewage collection, treatment or disposal service 
and water service regardless of any anticompetitive effect. Va. Code § 15.2-2111. Such 
regulation may include the establishment of an exclusive area for a water or sewage 
system, including one owned or operated by a county, city or town, as well as the 
prohibition, restriction or regulation of competition between entities providing sewage or 
water service, provided the exercise of such power does not alter any powers or duties of an 
authority created under the Virginia Water and Waste Authorities Act or supersede or 
conflict with the duties of the State Water Control Board. Id.  

Political subdivisions may also enter into agreements among themselves for the 
provision of sewage or water services. Under Va. Code § 15.2-2112: 

[t]he governing body of any two or more counties, cities, towns, 
authorities, sanitary districts or other public entities may enter 
into agreements or contracts that create one or more exclusive 
service areas for the provision of sewage or water service, that 
fix the rates or charges for any sewage or water service provided 
separately or jointly by such entities, and that restrict or 

                                                      
3  In 2005, the General Assembly amended Va. Code § 15.2-1800 to eliminate public hearing 

requirements for localities that convey certain site development easements across public property. In 
2006, the General Assembly clarified that utility easements obtained after July 1, 2006 “touch and 
concern the servient tract [and] run with the servient tract” whether or not it is appurtenant or in 
gross. Va. Code § 55-50.2. 

4 In 2007, the General Assembly adopted legislation defining the term “public uses” under the 
Virginia Constitution for purposes of eminent domain. See Chapter 4 for further discussion.  

17-2 
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18-1 INTRODUCTION 
18-1.01 Right to Education 
18-1.01(a) United States Constitution 

  

 

The United States Constitution does not guarantee students a public education. San 
Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35, 93 S. Ct. 1278 (1973); Sandlin v. 
Johnson, 643 F.2d 1027, 1029 (4th Cir. 1981) (public education is not a fundamental right 
so as to trigger strict scrutiny of denial of equal protection claims). However, once state 
statutes extend the right to education (see section 18-1.01(c) infra), it may be revoked or 
denied only in a manner consistent with the Due Process Clause. Goss v. Lopez, 419 U.S. 
565, 574, 95 S. Ct. 729 (1975). Any denial of the right to a discrete group must be 
justified by a showing that it furthers some substantial state interest. Plyler v. Doe, 457 
U.S. 202, 216, 102 S. Ct. 2382 (1982) (Texas statute that authorized local school districts 
to deny enrollment to children who are not legally admitted to the United States violated 
the Equal Protection Clause.) 

18-1.01(b) Virginia Constitution
The Virginia Constitution provides that “The General Assembly shall provide for a system 
of free public elementary and secondary schools for all children of school age throughout 
the Commonwealth, and shall seek to ensure that an educational program of high quality 
is established and continually maintained.” Va. Const. art. VIII, § 1. In Scott v. 
Commonwealth, 247 Va. 379, 443 S.E.2d 138 (1994), the court held that the Virginia 
Constitution guarantees a minimum standard of quality for educational funding to districts 
but does not guarantee uniformity of funding to all districts. Despite the seemingly broad 
language, this provision has been held not to be self-executing. County Sch. Bd. v. Griffin, 
204 Va. 650, 660, 133 S.E.2d 565, 570 (1963). 

The Attorney General opined that Va. Constitution art. VIII, § 10, read together 
with art. 1, § 16 and art. IV, § 16, prohibits state aid to students in private sectarian 
schools through tuition grants or vouchers. 1994 Op. Va. Att’y Gen. 21. 

For a discussion of Article VIII, see Moore, “In Aid of Public Education:  An 
Analysis of the Education Article of the Virginia Constitution of 1971,” 5 U. Rich. L. Rev. 
263 (1971). See also 2 Howard, Commentaries on the Constitution of Virginia 879-976 
(1974). 

18-1.01(c) Statutory Basis
 The right to public education in Virginia has a statutory basis. The public schools in each 
school division shall be free to each person of school age (defined in § 22.1-1) who resides 
within the school division. Va. Code § 22.1-3. A local school board may admit others on a 
tuition basis. Va. Code § 22.1-5. A school board may also provide programs for certain 
students for whom English is a second language. If state funding is provided for such 
programs, no tuition shall be charged such students. Va. Code § 22.1-5(D). 
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18-1.01(d) Children With Disabilities 
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Children with disabilities, ages two to twenty-one, are entitled to a “free, appropriate 
education.” See section 18-7, infra. 

18-1.01(e) Standards of Quality
In order to implement the command of Article VIII, § 1 of the Virginia Constitution, the 
State Board of Education prescribes the Standards of Quality. The Standards as 
formulated by the State Board are subject to revision by the General Assembly. Va. Const. 
art. VIII, § 2. The standards are found in Va. Code §§ 22.1-253.13:1 – :8. 

18-1.02 Organization 
18-1.02(a) State Board of Educatio
The State Board of Education, a body of nine individuals appointed by the Governor, is 
charged with the general supervision of the public school system in Virginia. Va. Const. 
art. VIII, § 4. This Board has the primary responsibility and authority for effectuating the 
educational policy of the State, subject to the ultimate authority of the General Assembly. 
Va. Const. art. VIII, § 5. See also Va. Code §§ 22.1-8 to -20. The State Board is required 
to divide the Commonwealth into such school divisions as will promote the realization of 
the Standards of Quality. Va. Code § 22.1-25. Kilpatrick v. Smith, 77 Va. 347, 351 (1883) 
(“[T]he board of education should be made the efficient supervisory influence in the 
conduct and management of the public free school system.”). See also James v. 
Duckworth, 170 F. Supp. 342, 350 (E.D. Va.), aff’d, 267 F.2d 224 (4th Cir. 1959). 

18-1.02(b) Superintendent of Public Instructi
The Superintendent of Public Instruction serves as the secretary of the State Board. Va. 
Code § 22.1-23. He is the chief administrative officer of the State school system. 

18-1.02(c) Local School Boards
Local school boards are vested with the duty of supervision of the schools in their 
respective divisions. Va. Const. art. VIII § 7. Harrison v. Day, 200 Va. 439, 452, 106 
S.E.2d 636, 646 (1959) (a statute divesting local boards of all power and control over the 
schools in their respective districts is unconstitutional); accord Howard v. County Sch. Bd., 
203 Va. 55, 58, 122 S.E.2d 891, 894 (1961). Management of a school board’s teaching 
staff is a matter for the local board, not the State Board or the General Assembly. School 
Bd. v. Parham, 218 Va. 950, 958, 243 S.E.2d 468, 472 (1978). However, Va. Code 
§ 22.1-79.1, which directs local school boards to set the starting date for students after 
Labor Day unless the Board of Education waives this requirement, is not an “intolerable 
intrusion into the prerogatives reserved to local school boards” by the Virginia Constitution 
and is, therefore, constitutional. 2010 Op Va. Att’y Gen. 111.  

18-2 SCHOOL BOARDS 
18-2.01 In General 
The local school board is charged with the duty of supervision of those schools in its 
division. Va. Code § 22.1-28. Bradley v. School Bd., 462 F.2d 1058 (4th Cir. 1972), aff’d, 
412 U.S. 92 (1973); Bristol Va. Sch. Bd. v. Quarles, 235 Va. 108, 119, 366 S.E.2d 82, 88 
(1988). While a school board has authority to consolidate certain functions with a city or 
county, e.g., health care plans or financial accounting services, sharing a locality’s chief 
financial officer may impermissibly restrict the independence of the school board in 
budgetary matters. 2011 Op. Va. Att'y Gen. 10-122. 

18-2.02 Members 
18-2.02(a) Qualifications - Va. Code § 22.1-29  

1. qualified voter, and 
2. bona fide resident of district, 
3. must take oath (Va. Code § 22.1-31). 
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19-1 SCOPE 
19-1.01 The Statute 
This chapter considers the liability of local governments and officials under 42 U.S.C. 
§ 1983. Section 1983, which was originally enacted as Section 1 of the Civil Rights Act 
of 1871, provides as follows: 

Every person who, under color of any statute, ordinance, 
regulation, custom or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and 
laws, shall be liable to the party injured in an action at law, 
suit in equity, or other proper proceeding for redress. 

The coverage of this chapter will examine the impact of § 1983 upon the operations of 
local government.  

19-2 THE MODERN EMERGENCE OF SECTION 1983 LITIGATION 
19-2.01 Monroe v. Pape 
Prior to 1960, very few cases were filed against local governments under § 1983. In 
Monroe v. Pape, 365 U.S. 167, 81 S. Ct. 473 (1961), the Supreme Court held that a 
municipal corporation was not a “person” within the meaning of the statute and, 
therefore, local governments could not be sued under this section. Litigation under § 
1983 continued, however, with courts holding that individuals could be sued, both in 
their official and individual capacities, for equitable relief and damages. Thus, rather 
than suing the governmental entity directly, suits were filed during this period against 
members of a board of supervisors, for example, in their official and individual 
capacities, as plaintiffs tried to get in the back door when the front door was closed. The 
Court in Monroe also ruled that § 1983 provides a remedy for constitutional violations 
even if a state law claim was available. 

19-2.02 Monell v. New York City Dep’t of Social Servs. 
In Monell v. New York City Dep’t of Social Servs., 436 U.S. 658, 98 S. Ct. 2018 (1978), 
the Court reread the legislative history of § 1983 and reversed Monroe v. Pape, holding 
that Congress intended municipalities and other local government units to be included 
among those persons to whom § 1983 applies. Since the decision in Monell, local 
governments have been subject to § 1983 suits directly, and it is no longer necessary to 
bring “official capacity” suits. Section 1983 suits may be brought either against 
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individuals or against the government entity itself. Monell addressed only the tip of the 
iceberg, however, because even though it made clear that localities could be sued, it left 
open the precise circumstances under which they would be liable for the actions of their 
officers and employees since a local government can act only through those persons. 

Section 1983 suits can be brought to enforce any alleged violation of a 
constitutional right or a violation of a federal statute. Maine v. Thiboutot, 448 U.S. 1, 
100 S. Ct. 2502 (1980). See section 19-5.04(d), infra. Monell's "policy or custom" 
requirement applies in § 1983 cases irrespective of whether the relief sought is 
monetary or prospective, such as an injunction or declaratory judgment. Los Angeles 
County v. Humphries, 562 U.S. ___, 131 S. Ct. 447 (2010). A § 1983 claimant seeking 
only prospective, non-monetary relief against a municipal entity must show that his 
alleged constitutional injury was the result of municipal custom, policy, or practice. 
Monell; Fitzgerald v. Barstable School Comm., 555 U.S. 246, 129 S. Ct. 788 (2009).  
Jurisdiction over § 1983 suits is not found in § 1983 itself; jurisdiction must be based on 
either 28 U.S.C. § 1331 or § 1343(3). 

19-3 LIABILITY OF THE INDIVIDUAL 
19-3.01 Absolute Immunity 
Whenever a defendant is sued individually in a § 1983 suit, it first must be determined 
whether the person has absolute immunity. Appellate courts have jurisdiction under the 
collateral order doctrine to decide Fed. R. Civ. P. 12(b)(6) dismissals of absolute 
immunity claims. To succeed on a 12(b)(6) motion, the defense of absolute immunity 
must clearly appear on the face of the complaint. Suarez Corp. Indus. v. McGraw, 125 
F.3d 222 (4th Cir. 1997). 

19-3.01(a) Members of City Councils, Boards of Supervisors, and School Boards 
Whenever a member of a legislative body is sued for adopting legislation, absolute 
immunity based on the legislative nature of the action should be raised. In Bogan v. 
Scott-Harris, 523 U.S. 44, 118 S. Ct. 966 (1998), the United States Supreme Court 
confirmed what had been assumed: local legislators are absolutely immune from suit 
under §1983 for their legislative activities. The Court also held that a legislator’s 
subjective intent in passing the ordinance was irrelevant. The Court did not decide 
whether the formal legislative character of the actions alone is sufficient to deserve 
immunity because it found that the ordinance (a budgetary proposal that included the 
elimination of a position) reflected a discretionary, policy-making decision. The Court 
distinguished the termination of a position from the hiring or firing of a particular 
employee. The Court also held that the mayor was entitled to absolute immunity even as 
an executive official because signing the act into law was an integral step in the 
legislative process. See also, Mainstream Loudoun v. Board of Trustees, 2 F. Supp. 2d 
783 (E.D. Va. 1998) (policy to block certain sites on library computers discretionary 
exercise of rulemaking authority thus properly treated as legislative in nature; library 
board and its members have absolute immunity). 

The administrative decisions of a council or board, however, are not subject to 
absolute immunity. Front Royal & Warren County Indus. Park Corp. v. Town of Front 
Royal, 865 F.2d 77 (4th Cir. 1989). In Roberson v. Mullins, 29 F.3d 132 (4th Cir. 1994), 
the Fourth Circuit held that the termination of a government employee was not within 
the traditional legislative province and thus the board members who voted to fire him 
were not entitled to absolute immunity. Cf. Bogan, supra, (termination of position). The 
distinction between traditional legislative powers and administrative ones is often not 
clear. For instance, budget decisions are generally legislative, while employment and 
personnel decisions are generally administrative. Certain employment decisions, 
however, may be voted on in the context of budgetary discussions. See Baker v. Mayor 
of Baltimore, 894 F.2d 679 (4th Cir. 1990), overruled on other grounds, Berkley v. 
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STATE LAW IMMUNITY OF LOCAL GOVERNMENT 
ENTITIES AND THEIR EMPLOYEES 
Wilburn C. Dibling, Jr.1 
Gentry Locke Rakes & Moore 
Roanoke, Virginia 

20-1 BACKGROUND AND LEGISLATIVE ACTIVITY 
20-1.01 Sovereign Immunity and Official Immunity Distinguished 
As used in this chapter, the term sovereign immunity (sometimes referred to as 
governmental immunity) refers to the immunity of counties, cities, towns, school boards, 
authorities, and similar local government entities from tort liability under State law. The 
term official immunity (sometimes referred to as public servant immunity) refers to the 
immunity of individual officers, officials, and employees of local government entities from 
tort liability under State law. Although the two doctrines are distinct and require different 
analyses, the Supreme Court of Virginia has sometimes failed to distinguish between the 
two doctrines and has frequently referred to the sovereign immunity of local government 
employees. 

20-1.02 Doctrine of Sovereign Immunity 
The doctrine of sovereign immunity is alive and well in Virginia. Messina v. Burden, 228 
Va. 301, 337, 321 S.E.2d 657, 660 (1984) (hereinafter “Messina”); Gargiulo v. Ohar, 239 
Va. 209, 387 S.E.2d 787 (1990); City of Chesapeake v. Cunningham, 268 Va. 624, 604 
S.E.2d 420 (2004). 

20-1.02(a) Reasons for Sovereign Immunity 
In Messina, the Supreme Court stated that sovereign immunity serves these purposes: 

a. It protects the public purse; 
b. Without immunity, inconvenience and danger to the public would exist in the 

form of officials being fearful and unwilling to carry out public duties; 
c. Without immunity, public service might be threatened because citizens 

would be reluctant to take public jobs; 
d. It helps provide for the orderly administration of government; and 
e. It prevents persons from improperly influencing the conduct of 

governmental affairs through vexatious litigation. 
The Court has stated: “Sovereign immunity is a rule of social policy, which protects the 
state from burdensome interference with the performance of its governmental functions 
and preserves its control over state funds, property, and instrumentalities.” City of Virginia 
Beach v. Carmichael Dev. Co., 259 Va. 493, 499, 527 S.E.2d 778, 781 (2000). Courts 
should conclude that sovereign immunity is abrogated only when statutory language 

 

                                                 
1 The author gratefully acknowledges the contribution of William X Parsons, who was his co-

author when the chapter was published in the first edition of the Handbook in 1982. The author also 
acknowledges the contributions and encouragement of numerous able local government 
practitioners, including Liz Whiting, Hal Juren, and the late Judge David T. Stitt, who was a member 
of the Editorial Committee that produced the first edition of the Handbook. 
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explicitly and expressly evidences such a waiver. Ligon v. County of Goochland, 279 Va. 
312, 689 S.E.2d 666 (2010) (whistleblower statute does not waive sovereign immunity of 
county). 

20-1.02(b) Philosophical Basis for Official Immunity 
“Unless the protection of the doctrine [of official immunity] extends to some of the people 
who help run the government, the majority of the purposes for the doctrine will remain 
unaddressed.” Messina, 228 Va. at 308, 321 S.E.2d at 661. 

It would be unwise to permit officers and employees to be sued in their personal 
capacity for acts done at the express direction of government, unless they depart from 
that direction. Id. 

More recently, the Court reiterated the policy basis for governmental and official 
immunity in Gray v. Virginia Secretary of Transportation, 276 Va. 93, 662 S.E.2d 66 
(2008). 

20-1.03 Virginia Tort Claims Act 
The Virginia Tort Claims Act is found in Va. Code §§ 8.01-195.1 to 8.01-195.9. The Act 
essentially waives the Commonwealth’s tort immunity to the extent of $100,000 per claim 
($25,000 per claim in original Act) or the amount of insurance coverage, whichever is 
greater. Va. Code § 8.01-195.3. See also Al-Mustafa Irshad v. Spann, 543 F. Supp. 922, 
928 n. 3 (E.D. Va. 1982). The Act applies only to the Commonwealth itself, and does not 
apply to state agencies. Rector of University of Virginia v. Carter, 267 Va. 242, 591 S.E.2d 
76 (2004). 

No provision of the Act diminishes the immunity of any locality or school board. Va. 
Code §§ 8.01-195.2 and 8.01-195.3. See Croghan v. Fairfax County School Bd., 59 Va. 
Cir. 120 (Fairfax County 2002). Had the General Assembly wanted to abolish sovereign 
immunity, the Act would have been the vehicle to do it. Messina, 228 Va. at 307, 321 
S.E.2d at 660. 

For several years in the 1980s, legislation was introduced at each Session of the 
General Assembly to expand the Tort Claims Act to apply to cities, towns and counties, 
but these efforts lost steam each year. In 2006, apparently at the behest of the plaintiffs’ 
bar, the Boyd-Graves Conference began a review of sovereign immunity and related 
issues. Although no significant legislative initiatives resulted from this review at the 2007 
session of the General Assembly, bills affecting sovereign and/or official immunity may be 
introduced at upcoming sessions. 

For a discussion of the pros and cons of placing localities under the Tort Claims Act, 
see Wiley F. Mitchell, Jr., Case for Counties, Cities and Towns Being Under the Virginia 
Tort Claims Act, I Journal of Local Government Law, No. 1, p. 4, and David T. Stitt, Case 
Against Counties Cities and Towns Being Under the Virginia Tort Claims Act, I Journal of 
Local Government Law, No. 1, p. 7.  

20-2 SOVEREIGN IMMUNITY OF CITIES AND TOWNS 
20-2.01 Governmental–Proprietary Distinction 
A municipality (city or town) is clothed with a two-fold function: one governmental and the 
other proprietary. City of Chesapeake v. Cunningham, 268 Va. 624, 604 S.E.2d 420 
(2004); Gambrell v. City of Norfolk, 267 Va. 353, 593 S.E.2d 246 (2004); Transportation, 
Inc. v. Falls Church, 219 Va. 1004, 254 S.E.2d 62 (1979) (hereinafter “Transportation, 
Inc.”). A municipality is immune from liability for failure to exercise or for negligence in 
the exercise of its governmental functions. Id. It may be liable, just as a private 
corporation, for failure to exercise or for negligence in the exercise of its proprietary 
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SOCIAL SERVICES LAW 
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21-1 THE ORGANIZATIONAL STRUCTURE 
21-1.01 Virginia Department of Social Services 
The Virginia Department of Social Services (DSS), created under § 63.2-200 of the 
Virginia Code, is responsible for administration of the state’s social services system. 

21-1.02 Commissioner of Social Services 
The Department is headed by the Commissioner of Social Services, who is appointed by 
the Governor, with confirmation by the General Assembly (Va. Code § 63.2-201). Va. 
Code §§ 63.2-202 through 63.2-214 set out more specifically the Commissioner’s 
powers and duties. 

21-1.03 Virginia Board of Social Services 
The State Board of Social Services is established under Va. Code § 63.2-215 as an 
advisory body to the Commissioner (Va. Code § 63.2-216), though the Board on its own 
initiative may initiate investigations and make recommendations to the Commissioner 
and the Governor on various matters. In carrying out its duties, the Board has the 
authority to hold hearings, administer oaths, and subpoena persons and documents (Va. 
Code § 63.2-220). 

21-1.03(a) Membership and Procedures 
The Board consists of nine members appointed by the Governor and confirmed by the 
General Assembly (Va. Code § 63.2-215). The Code establishes certain procedural 
requirements for the Board’s operations. 

21-1.03(b) Regulatory Authority 
While the Board is described as being advisory, it has the authority to promulgate rules, 
regulations and standards with which local social service agencies must comply. 

The Board has promulgated rules and regulations regarding all programs and 
services administered by local social services agencies. These rules and regulations are 
contained in the Virginia Administrative Code (VAC) at 22VAC40. These regulations can 
be accessed at Virginia’s Legislative Information Services web site:  
http://leg1.state.va.us/. An elaboration of these regulations is contained in a series of 
policy manuals promulgated by the Department for use by local agencies. The manuals 
can be accessed online through the Virginia Department of Social Services Web site, 
http://www.dss.virginia.gov/about/manuals.html. The manuals cover all the adult (e.g. 
Adult Protective Services) and child-related programs (e.g. Child Protective Services, 
Foster Care) as well as the benefits-related programs (e.g. Food Stamps, Medicaid, 
Temporary Assistance for Needy Families). 

21-1.03(c) Personnel Regulations/Grievances 
Under Va. Code § 63.2-219, the Board is required to establish minimum entrance and 
performance standards for the personnel employed by the Commissioner, local boards 

http://leg1.state.va.us/
http://www.dss.virginia.gov/about/manuals.html
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and local superintendents. The state personnel grievance system (Va. Code § 2.2-3000 
et seq.) applies to personnel employed by the Commissioner. Local boards must adopt 
the locality’s grievance policy or a policy approved by the State Board of Social Services, 
as consistent with the state’s grievance policy, Va. Code § 2.2-3000 et seq. 

21-1.04 Local Boards of Social Services (Public Welfare) 
21-1.04(a) Variety of Organizational Arrangements Allowed 
Virginia Code §§ 63.2-300 through 63.2-323 allow for a variety of arrangements for 
local boards of social services, and set forth the requirements for membership and 
voting. 

21-1.04(b) Authority to Accept Gifts and Grants and to Set Fees for Investigations 
Virginia Code § 63.2-314(A) authorizes local boards to receive and disburse funds from 
public and private sources in the form of gifts, contributions, grants, etc. for the purpose 
of serving the needy in their jurisdictions. 

21-1.04(c) Authority to Charge Fees for Service 
Virginia Code § 63.2-314(B) authorizes local boards to set fee schedules and receive 
fees for services that the court directs DSS to perform under Va. Code § 16.1-274 such 
as investigation, mediation, and visitation supervision services in cases of child custody, 
visitation, or support. Va. Code § 16.1-274(C) also authorizes local boards to require 
prior payments of fees for such services when they are requested by agencies in another 
Virginia jurisdiction or in another state. 

21-1.04(d) Authority to Employ Legal Counsel 
Virginia Code § 63.2-317 authorizes a local board to employ legal counsel, subject to 
prior approval from the State Department of Social Services. 

21-1.04(e) Obligation to Furnish Reports and Budgets 
Virginia Code § 63.2-315 requires local boards to provide to the Commissioner of the 
Department of Social Services, to the Commissioner of the Department for the Visually 
Handicapped, and to the local governing body, reports relating to the administration of 
Title 63.2, as these entities may require. Further, the local boards, under Va. Code § 
63.2-316, must submit their annual budgets to the local governing body (or bodies). 

21-1.04(f) Authority to Conduct Hearings 
Virginia Code § 63.2-322 authorizes local boards to hold and conduct hearings as part of 
the exercise of their powers and duties and grants the authority to issue subpoenas 
requiring the attendance of witnesses and the production of documents, as well as, the 
authority to administer oaths and take testimony. Under § 63.2-106, failure to obey 
such a subpoena is a Class 1 misdemeanor. 

21-2 OVERVIEW OF SERVICES AND PROGRAMS 
21-2.01 Key Services and Programs 
The various services and programs of the social services system are set forth in Title 
63.2. Key services and programs in Title 63.2 are the following: 

21-2.01(a) Child Welfare Services 
Virginia Code § 63.2-319 sets out in very general terms that local boards provide, either 
directly or through purchase of services, “public social services” directed toward: (i) 
protecting the welfare of all children; (ii) preventing or remedying problems which may 
result in the abuse, neglect, exploitation, or delinquency of children; (iii) preventing the 
unnecessary separation of children from their families by identifying family problems and 
helping the families; (iv) returning children to the families from which they have been 
separated; (v) placing children in suitable adoptive homes when such return is not 
possible; and (vi) assuring adequate care for children who can neither be returned home 
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ADMINISTRATIVE INSPECTIONS & THE 
VIRGINIA MAINTENANCE CODE 
Walter C. Erwin, III 
Lynchburg City Attorney1 

 
The poorest man may in his cottage bid defiance to all the forces of the Crown, It may 
be frail, its roof may shake; the wind may blow through it; the storm may enter; the 
rain may enter; but the King of England may not enter; all his force dares not cross the 
threshold of the ruined tenement. 

                                  – William Pitt 

22-1 
Administrative 
SCOPE OF CHAPTER 

inspections by local government officials are becoming an increasingly 

Uniform Statewide 
Buildin

22-2 
22-2.01 In General 

s by local government officials a
 local regulations. Since these inspections involve a 

                                         

important part of the enforcement of state and local codes and regulations. Because 
administrative inspections constitute searches of private property, local government 
officials must be aware of the limitations imposed by the U.S. and Virginia Constitutions 
when conducting inspections. The first part of this chapter discusses the federal and state 
requirements for conducting administrative inspections. 

The chapter’s primary focus is on the enforcement of the 
g Code (USBC) and in particular with the Virginia Maintenance Code. In an effort 

to help deal with blighted buildings, more and more localities are electing to enforce the 
Maintenance Code. Sections 22-3 through 22-3.10 of this chapter discuss the history, 
purpose, administrative structure, scope, and enforcement procedures of the USBC and 
the Maintenance Code. The chapter also discusses the potential liability local 
governments and code officials2 can face from Code enforcement and available defenses 
to liability. 

ADMINISTRATIVE INSPECTIONS 

Administrative inspection re a necessary part of the 
of state andenforcement process 

search of private property, local government officials must be aware of the limitations 
imposed by the U.S. and Virginia Constitutions, as well as state and local laws regulating 
inspections before entering private property to conduct an inspection. Although it does not 
appear that counties and municipalities in Virginia can be held liable for the negligent acts 
and omissions of their inspectors, local government officials should be aware that there is 
a trend in other jurisdictions to hold local government inspectors liable in tort for negligent 
inspections. See section 22-5.01. 

 
1 Edward J. Finnegan was responsible in large part for the material in this chapter regarding 

administrative inspections. 
2 The USBC tends to use the terms “code official” and “building official” interchangeably. In 

some sections both terms are used when referring to the local official. In this chapter the term 
used is generally the term in the referenced Code section. 
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22-2.02 Fourth Amendment Limitations 
Administrative inspections by officials for such purposes as health, safety, fire, and 

ed by Virginia law, must first meet the 
valid. Michigan v. Tyler, 436 U.S. 499, 98 S. 

and seizures, shall not be violated, and no warrants shall 

22-2.02(a) Pro
Consent by a  official satisfies both the 
U.S. and state Constitutions. If a code official has obtained consent, it is not an 

ropriate manner (e.g., unwarranted 

 cannot unilaterally revoke its contractual 
waiver of Fourth Amendment rights regarding its records and thus, the government was 
still en

nce. Both were physically present at the home. 
The wife gave law enforcement officers permission to search the residence for drugs. 
The hu

enty acre lot in a remote rural setting began construction of a house in the 
middle of his property without obtaining a building permit. The area immediately 
surrou

building inspections, while generally govern
requirements of the Fourth Amendment to be 
Ct. 1942 (1978); Camara v. Municipal Court, 387 U.S. 523, 87 S. Ct. 1727 (1967); See v. 
Seattle, 387 U.S. 541, 87 S. Ct. 1737 (1967). The Fourth Amendment states that: 

[t]he right of the people to be secure in their persons, 
houses, papers and effects, against unreasonable searches 

issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

perty Owner’s Consent to Inspection 
property owner or tenant to an inspection by a code

unreasonable inspection unless conducted in an inapp
destruction of property while searching, etc.).  

In Abateco Servs. Inc. v. Bell, 23 Va. App. 504, 477 S.E.2d 795 (1996), the 
Virginia Court of Appeals held that a company

titled to review the records without a warrant. In Wildauer v. Frederick County, 
993 F.2d 369 (4th Cir. 1993), the Fourth Circuit held that once a property owner 
consented to the entry of a social worker, he could not deny access to the local sheriff 
for a non-criminal investigatory search. 

In Georgia v. Randolph, 547 U.S. 103, 126 S. Ct. 1515 (2006), a husband and 
wife were living in a single-family reside

sband objected to the search and refused to give permission. Law enforcement 
officers searched the residence based on the wife’s permission and found evidence of 
drug use by the husband. The husband was charged with possession of drugs and 
moved to suppress the evidence on the grounds that the search was illegal. The United 
States Supreme Court ruled that since both property owners, with common authority 
over the property, were physically present the consent given by the wife was not valid in 
the face of the husband’s refusal to consent to the search. In the previous case of United 
States v. Matlock, 415 U.S. 164, 94 S. Ct. 988 (1974) the Supreme Court held that a 
search that was conducted with the consent of one co-occupant in the other’s absence 
was valid. 

In Widgren v. Maple Grove, 429 F.3d 575 (6th Cir. 2005), a property owner who 
owned a tw

nding the house was cleared, routinely mowed and a clear line marked the 
perimeter of the mowed area. “No Trespassing” signs were posted at the entrance to the 
driveway. Without the consent of the owners the local zoning administrator and tax 
assessor entered the property a total of three times to confirm the zoning violation, to 
post a civil infraction warning on the front door of the house, and to conduct a tax 
assessment through observation of the exterior of the house. When the owners learned 
of the three visits they filed suit alleging various violations of federal and state laws, 
including a claim that the local officials had conducted an illegal search. The court 
dismissed the lawsuit finding that the intrusions did not rise to the level of a Fourth 
Amendment illegal search. The court noted that during the first visit there was no illegal 
search because the local officials did not go into the curtilage or the area immediately 

2 
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THE FREEDOM OF INFORMATION &  
GOVERNMENT DATA COLLECTION AND 
DISSEMINATION PRACTICES ACTS 
Roger C. Wiley 
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23-1 FREEDOM OF INFORMATION ACT SCOPE 
23-1.01 Public Policy 
In adopting the Virginia Freedom of Information Act (the “Act” or FOIA), the General 
Assembly has declared that “the affairs of government are not intended to be conducted in 
an atmosphere of secrecy.” Va. Code § 2.2-3700. 

The legislative policy underlying the Act is to ensure Virginia citizens ready access 
to records in the custody of public officials and free entry to meetings of public bodies. 
Openness is the established general rule. Closed meetings and denial of access to records 
must be based on a specifically expressed exemption, either in the Act itself or in some 
other applicable statute. Id. In general, the Act must be liberally construed in favor of 
openness, while exemptions allowing closed meetings or the withholding of records must 
be narrowly construed and properly invoked. Id. 

23-1.01(a) Burden of Proof 
The Act puts the burden on the public body in every instance to demonstrate why a 
meeting should be closed or a record should be withheld from disclosure. City of Danville 
v. Laird, 223 Va. 271, 288 S.E.2d 429 (1982). In court proceedings to enforce the Act, the 
public body must establish any claimed exemption by a preponderance of the evidence. 
Va. Code § 2.2-3713(E); RF&P Corp. v. Little, 247 Va. 309, 440 S.E.2d 908 (1994). 

23-1.01(b) Duty of Officials to Be Familiar with Act 
The administrator or legal counsel of each public body subject to the Act must furnish 
each member of the body a copy of the Act within two weeks following the member’s 
election, reelection, appointment or reappointment. Va. Code § 2.2-3702(A). The public 
official must read the Act and become familiar with its contents. Va. Code § 2.2-3702(B). 
See section 23-6.02 for consequences of violation. 

23-1.02 Scope of Act 
Since its initial adoption in 1968, the Act has established uniform statewide requirements 
for citizen access to the official records and meetings of public bodies. Local ordinances in 
conflict with the Act are void. Va. Code § 2.2-3700. The General Assembly has undertaken 
major revisions of the Act in 1976, 1989, and most recently in 1999. 1968 Va. Acts, Ch. 
479, 1989 Va. Acts, c. 358, 1999 Va. Acts, cc. 703, 726. 

23-1.02(a) Standing to Assert Act 
The Act guarantees access to public records to “any citizens of the Commonwealth” and to 
representatives of news media circulating or broadcasting in Virginia. Va. Code § 2.2-
3704(A). Access to public meetings is not so limited; they are simply required to be 
“open.” Va. Code § 2.2-3707(A).  
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Similarly, “any person” may request individualized notice of the meetings of a 
public body. Va. Code § 2.2-3704(E). The Act does not, however, afford any rights to 
persons incarcerated in local, state or federal correctional facilities, whether or not located 
in Virginia. Va. Code § 2.2-3705. The fact that non-residents and incarcerated persons 
cannot compel document disclosure on their own may make little practical difference, 
because they can ask a Virginia citizen to make the request for them.  

Section 2.2-3705 has survived lawsuits challenging its constitutionality on both 
First and Fourteenth Amendment grounds. Fisher v. King, 232 F.3d 391 (4th Cir. 2000); 
Giarratano v. Johnson, 456 F. Supp. 2d 747 (W.D. Va. 2006). One federal appeals court 
has held that a provision in Delaware’s Freedom of Information Act similar to Va. Code § 
2.2-3704(A), granting mandatory access to public records only to citizens of that state, 
violated the Privileges and Immunities Clause of the 14th Amendment. Lee v. Minner, 458 
F.3d 194 (3rd Cir. 2006). A case is currently being litigated in the Fourth Circuit 
challenging the citizenship limitation. See McBurney v. Cuccinelli, 616 F.3d 393 (4th Cir. 
2010) (upholding standing of non-citizens to challenge issue); 780 F. Supp. 2d 439 (E. D. 
Va. 2011) (provision does not violate Privileges and Immunities Clause or dormant 
Commerce Clause).  

23-1.02(b) Definition of “Public Body” 
Entities subject to the Act include “any legislative body [or] authority, board, bureau, 
commission, district or agency of the Commonwealth” or any of its political subdivisions. 
Local governing bodies, school boards and planning commissions are expressly included. 
In addition, for purposes of the public records provisions, constitutional officers are 
considered public bodies. Va. Code § 2.2-3701. 

The Act also applies to “other organizations, corporations or agencies … supported 
wholly or principally with public funds.” If an entity does not derive its principal support 
from public funds or does not have any official status or statutory functions to perform, it 
will generally not be considered a public body. See, e.g., Ops. Va. Att’y Gen.: 2002 at 70 
(civic association); 1982-83 at 719 (private hospital association not public body even 
though its membership includes three members of county board of supervisors); 1981-82 
at 429 (homeowners’ association not public body; not supported principally by public 
funds); 1974-75 at 584 (council of presidents of state universities, lacking official status 
and not established by State Council of Higher Education, is not public body). 

An advisory opinion of the Virginia Freedom of Information Advisory Council 
concludes that a private, nonprofit organization should be considered to be a public body 
for purposes of the Act if the organization receives at least two-thirds of its operating 
budget from public funds. Va. FOI Adv. Council AO-36-01, July 26, 2001, followed by 
Wigand v. Wilkes, 65 Va. Cir. 437 (City of Norfolk 2004) (public broadcasting network not 
a public body because only receives 25 percent public funding). An opinion of the Virginia 
Attorney General, however, indicates that the Council’s analysis did not go far enough. 
The Council relied solely on the support with public funds wording. The Attorney General 
also focused on the “other organization” language. Citing with approval a circuit court 
opinion, Students for Animals v. University of Virginia, 12 Va. Cir. 247 (City of Richmond 
1988), the Attorney General opined that an “other organization” must refer to an entity 
similar to those listed in § 2.2-3701, e.g., legislative bodies, authorities, boards, bureaus, 
and commissions. Thus, to be a public body, the organization must have an independent 
status that is charged by law with the governance of, or responsibility for, some discrete 
public agency. It does not include subordinate, dependent groupings of individuals who 
are charged with carrying out a part of the mission of a parent body. 2001 Op. Va. Att’y 
Gen. 5.  

Despite the Attorney General’s opinion, the Advisory Council continues to rely 
primarily on the amount of public funding in determining whether an entity is a public 
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24-1 SCOPE OF THIS CHAPTER 
A local government attorney is bound by the same ethical constraints as a private 
practitioner. The representation of a local government, however, often poses discrete 
ethical questions attendant to the governmental or organizational nature of that entity. 
This Chapter selectively attempts to provide a compendium of Virginia authority that is 
relevant specifically to local government practitioners. It does not attempt to 
comprehensively address the larger framework of ethical constraints on all Virginia 
attorneys or necessarily be exhaustive of all issues facing a local government attorney.  

24-2 RULES OF PROFESSIONAL CONDUCT & REFERENCE SOURCES 
The Virginia Rules of Professional Conduct (“Rules”) were adopted as Rules of the 
Supreme Court of Virginia Part 6, Section II, effective January 1, 2000, and have been 
subsequently amended.1These Rules replaced the Code of Professional Responsibility and 
marked a significant change in format but for the most part did not change the 
substantive principles of the Code. For the first time, a separate rule, Rule 1.13, was 
devoted to the “organization as a client,” an area of particular import to local government 
practitioners. For proposed rule changes and their status, the practitioner should consult 
the Virginia State Bar’s website: http://www.vsb.org/pro-guidelines/index.php/ 
rule_changes/. 

24-2.01 Interpretation 
24-2.01(a) “Comment” and Other Sections of Rules 
After each Rule are several sections. The “Comment” sections provide “guidance for 
practicing in compliance with the Rules.” Rules, Preamble. Following the Comment is a 
“Virginia Code Comparison” to the former Code of Professional Responsibility. Finally, after 
each Rule is a “Committee Commentary” reflecting the rationale of the Special Committee 
to Study the Virginia Code of Professional Responsibility (“Special Committee”) for the 
language that it proposed in the Rule.  

24-2.01(b) Interpretation of ABA Model Rules Is Not Binding in Virginia   
While formatted like the American Bar Association Model Rules (“Model Rules”), the 
Virginia Rules specifically indicate that, although interpretation of similar language in the 
Model Rules by other states’ courts and bars might be helpful in understanding Virginia’s 
Rules, those foreign interpretations “should not be binding” on Virginia. Rules, Preamble. 

                                               
1These amendments are promulgated pursuant to Va. Code § 54.1-3900 et seq. 

http://www.vsb.org/pro-guidelines/index.php/rule_changes/
http://www.vsb.org/pro-guidelines/index.php/rule_changes/
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24-2.01(c) Virginia State Bar Legal Ethics Opinions 
The Virginia State Bar Legal Ethics Committee has issued numerous Legal Ethics Opinions 
(LEOs) with respect to the former Code of Professional Responsibility.2 Some of these 
continue to provide guidance interpreting the current Rules. As will be noted below, 
however, other LEOs have been constructively superseded by the Rules. In conjunction 
with Thomas E. Spahn, Esq., those opinions that have ongoing relevance are referenced 
as appropriate to make this outline as complete as possible.3 

24-2.02 Local Government Attorneys of Virginia Legal Ethics Committee 
Through cooperation with the Virginia State Bar Special Committee and Legal Ethics 
Committee, the LGA Legal Ethics Committee provided comments on some of the proposed 
Rules before they were adopted and also on proposed LEOs. A local government attorney 
with a question about application of the ethics provision is encouraged to notify the LGA 
Legal Ethics Committee as well as consult with VSB Legal Ethics Counsel.  

24-3 ORGANIZATION AS CLIENT 
24-3.01 The Rule 
Rule 1.13 addresses the duties and responsibilities of the attorney who represents an 
organization, private as well as public. That lawyer “represents the organization acting 
through its duly authorized constituents.” 1.13(a). The rule makes clear that the lawyer’s 
primary focus must be the best interest of the organization. Rule 1:13 is so important that 
it is set forth below in its entirety without its attendant Comment, which should be 
referenced: 

Rule 1.13 Organization as Client 

(a) A lawyer employed or retained by an organization represents the 
organization acting through its duly authorized constituents. 

(b) If a lawyer for an organization knows that an officer, employee or 
other person associated with the organization is engaged in action, intends 
to act or refuses to act in a matter related to the representation that is a 
violation of a legal obligation to the organization, or a violation of law which 
reasonably might be imputed to the organization, and is likely to result in 
substantial injury to the organization, the lawyer shall proceed as is 
reasonably necessary in the best interest of the organization. In 
determining how to proceed, the lawyer shall give due consideration to the 
seriousness of the violation and its consequences, the scope and nature of 
the lawyer’s representation, the responsibility in the organization and 
apparent motivation of the person involved, the policies of the organization 
concerning such matters and any other relevant considerations. Any 
measures taken shall be designed to minimize disruption of the organization 
and the risk of revealing information relating to the representation to 
persons outside the organization. Such measures may include among 
others: 

(1) asking for reconsideration of the matter; 

(2) advising that a separate legal opinion on the matter be sought for 
presentation to appropriate authority in the organization; 

                                               
2 The full text of Virginia LEOs 183 through 1843 is available in electronic format as a 

result of the work of Virginia State Bar Ethics Counsel James M. McCauley at 
http://www.vsb.org/site/regulation/ethics/. 

3 Tom Spahn has summarized Virginia and ABA LEOs, and offers them online in a 
searchable database. See http://www.mcguirewoods.com/services/leo/. 
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25-1 SCOPE AND INTRODUCTION 
25-1.01 History 
The Virginia Public Procurement Act (VPPA), §§ 2.2-4300 et seq. of the Code of Virginia, 
was adopted by the General Assembly in 1982 following a thorough review of procurement 
laws around the country authorized by the General Assembly in 1979. The Virginia 
Procurement Law Study Advisory Committee, which consisted primarily of purchasing 
officials from local and state government, issued a final report, titled the Virginia 
Procurement Law Study Final Report, on November 1, 1980, 
(http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/HD001980/$file/HD00_1980.pdf).  This 
is excellent legislative history. The VPPA was effective January 1, 1983. In 2001, the VPPA 
was moved from Title 11 to Title 2.2. 

25-1.02 Purpose 
In order for public bodies to obtain high-quality goods and services at reasonable cost in a 
fair and impartial manner with avoidance of any impropriety or appearance of impropriety, 
competition is to be sought to the maximum feasible degree, procurement procedures 
should be open, efficient, flexible, and clear, specifications should not be drawn to favor a 
particular vendor, and the purchaser and vendor should freely exchange information 
concerning what is sought to be procured and what is offered. Public bodies may consider 
best-value concepts when procuring goods and nonprofessional services but not 
construction or professional services. The criteria, factors, and basis for consideration of 
best value and the process for the consideration of best value shall be as stated in the 
procurement solicitation. Va. Code § 2.2-4300. “Best value” means the overall 
combination of quality, price, and various elements of required services that in total are 
optimal relative to a public body’s needs. Va. Code § 2.2-4301.1 The authority to consider 
“best value” concepts, however, does not include the authority for a locality to require 
contractors to provide a “living wage” to their employees as a condition to the award of a 
public contract. 2002 Op. Va. Att’y Gen. 13; 2006 Op. Va. Att’y Gen. 5. 

25-2 APPLICATION 
25-2.01 Types of Procurement Subject to VPPA 
Under Va. Code § 2.2-4303, the VPPA applies to the following four types of procurements 
by local governments: 

a.  Purchase or lease of goods  
s 

e 
n 

                                                     

b.  Purchase of service
c.  Purchase of insuranc
d.  Purchase of constructio

 
 

1 The concept of “best value” was added by the 2000 General Assembly. As it cannot be used 
for construction contracts, however, there is a question as to whether it really differs from 
competitive negotiation. 

http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/HD001980/$file/HD00_1980.pdf
http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/HD001980/$file/HD00_1980.pdf
http://leg2.state.va.us/dls/h&sdocs.nsf/By+Year/HD001980/$file/HD00_1980.pdf
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“Goods”, “services”, and “construction” are defined in Va. Code § 2.2-4301. Note that the 
VPPA does not cover purchases from other governments, nor does it cover the purchase 
or lease of real property. R.I.S.E. v. Kay, 768 F. Supp. 1141 (E.D. Va. 1991).2 In Flory 
Small Business Dev. Ctr. v. Commonwealth, 261 Va. 230, 541 S.E.2d 915 (2001), the 
Court held that a local small business development center created by the county’s 
industrial development authority was not a governmental source and thus the Act applied 
to it as a nongovernmental source.3  

Virginia Code § 2.2-4300 states that the Act covers governmental procurement 
“which may or may not result in monetary consideration for either party.” The Act 
applies “whether the consideration is monetary or non-monetary and regardless of 
whether the public body, the contractor, or some third party is providing the 
consideration.” Thus the VPPA covers those cases in which the local government 
receives payment for the service rather than pays for it. For example: public landfills 
that have contracts for recyclables where a contractor will pay the county or city to be 
allowed to take a certain product, or telephone companies that pay local jails a portion 
of their profits to have telephones installed for inmates to make collect calls. See also 
1982-83 Op. Va. Att’y Gen. 635 (local treasurer’s selection of a bank depository is 
subject to the VPPA, because the selection is a procurement of services). In Advanced 
Transportation & Logistics, Inc. v. Botetourt County, 77 Va. Cir. 164 (Botetourt Cnty. 
2008), the court held that the award of a county contract for waste hauling services was 
subject to the VPPA even though the payments to the contractor were directly from the 
households, and not from the county. The court also held that the list of exemptions in 
the VPPA does not include waste removal services contracts and that other provisions of 
the Code of Virginia dealing with solid waste did not preempt the VPPA. The court 
subsequently found the county's action in extending the franchisees' contracts without a 
competitive bidding process was in violation of the VPPA. 79 Va. Cir. 359 (Botetourt 
Cnty. 2009). 

25-2.02 Application of VPPA to Local Governments 
Sections 2.2-4343(9)-(11) state that the VPPA does not apply to towns under 3,500 
(except as to certain mandated provisions) and does not apply to any county, city, town 
over 3,500 or school board whose governing body adopts by resolution or ordinance 
alternative procurement policies “which are based on competitive principles and which are 
generally applicable to procurement of goods and services by such governing body.” This 
was put in the Act to allow local governments the flexibility to establish their own rules for 

 
2 But see 1983-84 Op. Va. Att’y Gen. 290, in which the predominant purpose of what was 

called a lease was actually to acquire the services of a bookstore operator, thereby becoming a 
services contract subject to VPPA. See also 1998 Op. Va. Att’y Gen. 74 (if a lease agreement for a 
school building provides that maintenance is the responsibility of the lessor, the VPPA is not 
applicable); 1996 Op. Va. Att’y Gen. 38 (development agreement that requires a city to make 
rental payments that ultimately will reimburse the financing of the construction of a building after 
its completion is not the purchase of construction); 1999 Op. Va. Att’y Gen. 142 (nonprofessional 
services contract with a retired employee to perform essentially the same services performed as 
employee is subject to the VPPA).  

3 There is a reported decision, Columbia Dentoform Corp. v. Va. Board of Dentistry, 64 Va. Cir. 
222 (City of Richmond 2004), in which the circuit court granted a temporary restraining order 
against the award of a contract by a private entity for goods not purchased by a process of 
competitive bidding. Even though the contract was not awarded by a public body, the court found 
that the entity awarding the contract was so intertwined in the government activity for which the 
goods were purchased that the Procurement Act likely applied. The TRO was never entered, 
however, and the court subsequently entered an order denying the injunction, albeit without a 
written opinion. CH03-1972-1 (City of Richmond Cir. Ct. May 3, 2004). Thus the reported opinion 
is a nullity. 
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26-1 INTRODUCTION 
26-1.01 The Scope of This Chapter 
This Chapter addresses the basic principles of construction law generally applicable to 
public works projects in Virginia. We expect that this Chapter will be helpful in the 
preliminary review of construction contracts, the general administration of construction 
projects, and the identification and resolution of disputes. 

Citations to Virginia cases are provided, where possible. Federal law (in the form of 
the federal courts and the various Boards of Contract Appeals) is cited in support of 
propositions not yet addressed by the Virginia courts. See Brinderson Corp. v. Hampton 
Roads Sanitation Dist., 825 F.2d 41, 45 (4thCir. 1987) (noting that when interpreting a 
provision that takes language from a federal provision, Virginia courts “would recognize 
the principle that use of the same words in contracts derives life or meaning from earlier 
consistent judicial and administrative construction of them”). 

26-1.02 The Parties and Delivery Systems  
An owner has several options for structuring the web of contracts, legal relationships, and 
attendant roles and responsibilities required for any significant construction project. The 
organization of these relationships is often referred to as the “delivery system” for the 
construction project. Selecting the appropriate delivery system and clearly delegating 
responsibilities among the participants is the critical first step in planning a construction 
project.  

The most common project delivery system is referred to as the “design-bid-build” 
or “traditional” delivery system. In a design-bid-build project, the owner executes two 
separate contracts. The first contract is between the owner and a design professional, 
either an architect or engineer (referred to generally here as “A/E”). As part of that 
contract, the owner pays the A/E to develop detailed plans and specifications for 
construction. When the plans and specifications are complete, those documents form the 
basis of a bid package upon which various construction contractors bid. The owner then 
awards a separate construction contract, obligating the successful bidder to construct 
what is shown in the plans and specifications. Depending on the nature and complexity of 
the project, as well as its in-house resources, the owner may delegate to the A/E certain 
responsibilities during construction that would otherwise be performed by the owner, such 
as inspection, pay application approval, administration of change orders, etc. 

Though the “design-bid-build” system described above is the most prevalent, it is 
certainly not the only option for structuring the relationships of the parties. For instance, 
the owner may contract with a number of prime contractors for different aspects of a 



26 - Construction Law      26-1 Introduction 

 
 

26-2

construction project (referred to as a “multi-prime” delivery system). The primary 
advantage of a multi-prime arrangement is the speed with which work can be completed 
(i.e., different “bid packages” can be awarded for portions of the work allowing design for 
other areas concurrent with the construction efforts in the initial bid packages). Potential 
disadvantages of this delivery system include extra administration and oversight costs for 
the owner, design and construction integration problems, and the significant potential for 
claims against the owner related to one prime contractor interfering with another. In most 
instances, the disadvantages of this approach outweigh its benefits. Thus, the multi-prime 
delivery system is not often employed by local governments. 

Another delivery system involves contracting a construction management (“CM”) 
firm for the project. A CM firm is especially useful in “multi-prime” situations but is also 
often retained for design-bid-build arrangements if the owner believes that additional 
oversight of the project is required. The addition of a traditional CM firm generally does 
not impact the rights and remedies between the owner and contractor. However, there is 
a recent trend in the private sector toward “CM At-Risk” delivery systems, whereby the 
CM firm assumes some responsibility for the completion of the work within certain time, 
budgetary, or performance parameters. 

Alternatively, the owner may opt for a design-build project, where the owner 
contracts with one party to design and construct the entire project. (See section 26-5 for a 
discussion of the procedures for contracting with design-build and construction 
management firms under the Virginia Public Procurement Act). Under the design-build 
approach, the local government defines its needs and the general parameters of the work 
but leaves the detailed design to the contractor. The design-build delivery system is being 
employed increasingly by local governments across the country because of its two distinct 
advantages. First, the local government has a single point of responsibility if something 
goes awry on a design-build project, meaning that the local government is not left to 
decide who is at fault between the architect and the construction contractor as they are 
the same party. Second, the design-build approach can save time because it allows for 
overlapping the end of the design effort with the beginning of the construction effort. In 
this way, the contractor can be working on the design for the mechanical and electrical 
systems while the foundations of the building are being constructed. The major 
disadvantages of the design-build approach lie in the increased overall price for the work 
(generally higher than a design-bid-build scenario) and the inability to accurately compare 
one bidder’s price to another when the final design is unclear at the bidding stage. 
Moreover, the owner must be willing to relinquish a certain amount of control over the 
project to effectively use the design-build process. The inability to relinquish such control 
can be a major hurdle to the use of a design-build delivery system. 

This chapter is focused primarily on the relationship between the owner and prime 
contractor in the conventional arrangement where a single contractor is responsible for 
construction in accordance with plans and specifications prepared by the owner or an A/E.  

26-1.03 Attorney’s Role 
With such a potentially large number of participants, a critical but frequently overlooked 
responsibility of the local government attorney is a careful review of the proposed contract 
documents before an Invitation to Bid (ITB) or Request for Proposals (RFP) is issued to 
assure that there are no overlapping or overlooked responsibilities. This review is 
especially important when, as frequently happens, a project’s contract documents are 
cobbled together from various prior contracts and/or standard forms to produce a 
hodgepodge of ambiguous and conflicting terms likely to cause confusion and disputes. In 
fact, Va. Code § 15.2-1237 specifically requires that county attorneys or “other qualified 
attorney[s]”“approve as to form” all contracts entered into by a county. Further, Va. Code 
§15.2-1239 provides, in part, that contracts that violate Article 2 of Title 15.2 are void, 
and the “head of such department or agency shall be personally liable for all costs . . . 
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27-1 SCOPE OF THE ACT 
27-1.01 Public Policy 
The General Assembly recognized that representative government is dependent upon “(i) 
citizen legislative members representing fully the public in the legislative process and (ii) 
its citizens maintaining the highest trust in their public officers and employees.” Va. Code 
§ 2.2-3100. In order to assure citizens that the judgment of public officers and employees 
“will be guided by a law that defines and prohibits inappropriate conflicts and requires 
disclosure of economic interests . . . and for the purpose of establishing a single body of 
law applicable to all state and local government officers and employees,” the General 
Assembly enacted the State and Local Government Conflict of Interests Act (the “Conflict 
of Interests Act” or the “Act”). Id.; see also 1991 Op. Va. Att’y Gen. 1 (Conflict of 
Interests Act’s nepotism standards govern uniformly throughout Commonwealth; local 
governmental entities may not promulgate more restrictive nepotism policies). The Act 
addresses financial interests of governmental officers and employees that conflict with 
their official duties. 1983-84 Op. Va. Att’y Gen. 146. See generally, Nevada Comm'n on 
Ethics v. Carrigan, 564 U.S. ___, 131 S. Ct. (2011) (ethical restrictions on legislators' 
voting are not restrictions on legislators' protected speech). 

27-1.02 Application; Scope of this Chapter 
As its name suggests, the State and Local Government Conflict of Interests Act applies to 
officers and employees at both the state and local government levels. This chapter 
addresses all of the Act’s provisions regarding local government officers and employees, 
but it does not address provisions that apply only to state officers and employees.  

27-1.03 Single Body of Law 
The Act supersedes all general and special acts and charter provisions that purport to deal 
with conflicts of interests, except the conflicts disclosure provisions found in Virginia Code 
§§ 15.2-852 (requiring disclosures of interests in land use proceedings by members of 
board of supervisors, planning commission, and board of zoning appeals in localities 
operating under the urban county executive form of government), 15.2-2289 (authorizing 
localities to require disclosures of interests by applicants for special exceptions or special 
use permits), and 15.2-2287 (authorizing localities to require an oath by petitioners in 
zoning matters regarding property interests of members of local planning commission or 
governing body). Va. Code § 2.2-3100. 

27-1.03(a) Ethics in Public Contracting 
The Ethics in Public Contracting provisions of the Virginia Public Procurement Act 
supplement, but do not supersede, the provisions of the Conflict of Interests Act. Va. Code 
§ 2.2-3100. The Ethics in Public Contracting provisions apply regardless of whether the 
conduct constitutes a violation of the Conflict of Interests Act. Va. Code § 2.2-4367. See 
Chapter 25 of the Handbook, “Public Procurement Law,” for a discussion of the Ethics in 
Public Contracting provisions. 
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27-1.03(b) Bribery 
The provisions of Virginia’s criminal code that prohibit the acceptance of bribes by 
governmental officers and employees also apparently supplement, and are not superseded 
by, the provisions of the Conflict of Interests Act. See Va. Code §§ 18.2-439, -447. 
Neither the Act nor the bribery provisions of the criminal code, however, explicitly 
addresses the way in which these two sets of laws interrelate. 

27-1.03(c) Conflicts Policies Adopted by State and Local Governmental Entities 
The Attorney General has concluded that state and local governmental entities may not 
promulgate or adopt conflicts provisions that differ from the Act’s provisions, regardless of 
whether the proposed provisions are more or less stringent than those contained in the 
Act. 1991 Op. Va. Att’y Gen. 1 (concluding that school board may not promulgate 
nepotism policy that differs from the nepotism provisions of the Act). 

Localities may, however, adopt an ordinance regarding the acceptance of gifts. 
See section 27-3.04(c). 

Certain cities and counties may prohibit, for one year, former members of local 
governing bodies, officers and employees, as well as appointees who are financially 
compensated for service on a board or commission, from being paid for providing 
assistance to a party regarding a matter in which they substantially participated as a 
member of the local governing body, an officer, an employee, or an appointee. Va. Code 
§ 15.2-1408. 

27-1.04 Construction 
The Act “shall be liberally construed to accomplish its purpose.” Va. Code § 2.2-3100. 
Although the Act includes criminal penalties for knowing violations of its provisions, see 
Va. Code § 2.2-3120, the Act does not address the inconsistency between its stated 
requirement of liberal construction and the general requirement that all criminal statutes 
be strictly construed. Compare Va. Code § 2.2-3100(requiring liberal construction of the 
Act) with, e.g., Jimenez v. Commonwealth, 241 Va. 244, 402 S.E.2d 678 (1991) (noting 
that criminal statutes must be construed strictly). 

A previous version of the Act contained an explicit requirement that exceptions 
and exemptions to the Act’s prohibitions be narrowly construed. See Va. Code § 2.1-599 
(repealed 1987). The Supreme Court of Virginia’s narrow construction of an exemption 
in West v. Jones, 228 Va. 409, 323 S.E.2d 96 (1984), was based on this earlier 
standard, not the current liberal construction provision. 

27-1.05 Act’s Complexity; Practice Pointers 
The Conflict of Interests Act is complex and fraught with potential pitfalls. For that reason, 
and because of the potentially severe ramifications of a violation of the Act, it is important 
that local government attorneys counsel their clients to seek an opinion interpreting the 
Act’s provisions as soon as the officer or employee becomes aware of a potential conflict. 
See section 27-8.04. All officers, appointees, and employees who are required to file a 
disclosure statement of personal interests (see section 27-7) are also required to read the 
Act and familiarize themselves with its provisions. Va. Code § 2.2-3100.1. 

Also, officers and employees should be told that the Act is not a code of ethics 
but instead merely sets minimum standards of conduct with respect to the financial 
interests of officers and employees. The Act does not protect against all appearances of 
improper influence. Instead, the Act places the burden on the individual officer or 
employee to evaluate whether the facts presented create an appearance of impropriety 
that is unacceptable or that could affect the confidence of the public in the ability of the 
officer or employee to be impartial. 

27-2 
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28-1 INTRODUCTION 
Deteriorating tracts of real property and improvements, whether constituting nuisances as 
defined by common law or – more broadly – constituting blight as defined by common 
parlance or by statute, pose a significant challenge to most local governments. To meet 
this challenge, local government attorneys, administrators, code and law enforcement 
officers, as well as citizens, often must coordinate their efforts to pursue a comprehensive 
blight remediation plan for the locality. The purpose of this Chapter is to provide local 
government attorneys with an overview of the tools available to assist with any set of 
blight remediation initiatives, namely nuisance abatement proceedings and code 
enforcement measures. 

28-2 NUISANCES 
28-2.01 In General 
Any act, omission or use of property which is of itself hurtful to health, tranquility or 
morals, or outrages the decency of the community is a nuisance. Ritholz v. 
Commonwealth, 184 Va. 339, 350, 35 S.E.2d 210 (1945). The term nuisance per se is 
restricted in its use “to such things as are nuisances at all times and under all 
circumstances.” Flannery v. City of Norfolk, 216 Va. 362, 366 n.3, 218 S.E.2d 730 (1975) 
quoting Price v. Travis, 149 Va. 536, 547, 140 S.E. 644, 647 (1927). Where an alleged 
nuisance is not a nuisance per se, the burden of proof is upon the plaintiff to show that it 
is a nuisance in fact. Daniel v. Kosh, 173 Va. 352, 356, 4 S.E.2d 381 (1939) (quoting 
Mears v. Colonial Beach, 166 Va. 278, 184 S.E. 175 (1936)). 

Nuisances may be either public or private: public nuisances affect people 
generally, and private nuisances are “anything done to the hurt of the lands, tenements, 
or hereditaments of another.” City of Virginia Beach v. Murphy, 239 Va. 353, 355, 389 
S.E.2d 462, 463 (1990) (quoting White v. Town of Culpeper, 172 Va. 630, 636, 1 S.E.2d 
269, 272 (1939) and 2 J. Dillon, Commentaries on the Law of Municipal Corporations 
1035 n.1 (5th ed. 1911)).  

28-2.02 Private Nuisances 
Virginia law describes a private nuisance as “an activity which unreasonably interferes 
with the use and enjoyment of another's property.” City of Newport News v. Hertzler, 216 
Va. 587, 592, 221 S.E.2d 146, 150 (1976). In other words, a private nuisance is one 
which implicates or interferes with a right or interest that is unique to an individual, such 
                                                      

1 Michael Packer was formerly the City Attorney for Petersburg.  
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as an interest in land. City of Virginia Beach v. Murphy, 239 Va. 353, 355, 389 S.E.2d 
462, 463 (1990) (citing Restatement (Second) of Torts §§ 821B comment h, 821D 
(1977)). Abatement of private nuisances is beyond the scope of this chapter.  

28-2.03 Public Nuisances 
At common law, a public nuisance exists whenever “a public right or privilege common to 
every person in the community is interrupted or interfered with,” such as by the 
obstruction of a public way. City of Virginia Beach v. Murphy, 239 Va. 353, 355, 389 
S.E.2d 462, 463 (1990) (quoting People v. Rubenfeld, 254 N.Y. 245, 172 N.E. 485 
(1930)). A public nuisance also arises if a nuisance is committed “in such place and in 
such manner that the aggregation of private injuries becomes so great and extensive as to 
constitute a public annoyance and inconvenience, and a wrong against the community, 
which may be properly the subject of a public prosecution.” Id. However, the distinction 
between a public and a private nuisance does not depend solely upon the number of 
people who are actually affected: 

If the annoyance is one that is common to the public 
generally, then it is a public nuisance . . . . The test is not the 
number of persons annoyed, but the possibility of annoyance 
to the public by the invasion of its rights. A public nuisance is 
one that injures the citizens generally who may be so 
circumstanced as to come within its influence. 

City of Virginia Beach v. Murphy, 239 Va. at 356, 389 S.E.2d at 463 (quoting Couture v. 
Board of Educ. of Town of Plainfield, 505 A.2d 432, 435 (Conn. App. 1986) and Nolan v. 
New Britain, 38 A. 703, 706 (Conn. 1897)). 

If an ordinance makes criminal that conduct which is a public nuisance, it is a 
presumptively valid exercise of the locality's police power. City of Virginia Beach v. 
Murphy, 239 Va. at 355, 389 S.E.2d at 463 (1990) (citing White v. Town of Culpeper, 
172 Va. 630, 635, 1 S.E.2d 269, 272 (1939)). On the other hand, if the prohibited 
conduct is merely a private nuisance, it cannot be made criminal because a municipality 
has no authority under its police power to punish conduct which is a private nuisance. 
Id. 

28-2.03(a) Animals as Public Nuisances 
The Virginia Court of Appeals has held that a locality may properly enact an ordinance 
declaring that any “dog or cat that barks, whines, howls, or makes other annoying noises 
in an excessive, continuous, or untimely fashion” constitutes a public nuisance, and not 
just a private one. Patterson v. City of Richmond, 39 Va. App. 706, 714-15, 576 S.E.2d 
759, 763-64 (2003). See 2011 Op. Va. Att’y Gen. 11-065 (county’s animal noise 
ordinance prohibiting certain continuous or repeated animal noises that are “plainly 
audible across a property boundary” for a certain period of time is constitutional). 

28-2.03(b) Noise in General as a Public Nuisance 
In City of Virginia Beach v. Murphy, 239 Va. 353, 356, 389 S.E.2d 462, 464 (1990), the 
Virginia Supreme Court held that “the right not to be subjected to unreasonably loud, 
disturbing and unnecessary noise,” as provided in a local ordinance, is “common to all 
members of the general public,” and not particular to individuals in the enjoyment of their 
property. Therefore, the Court opined that such noise fell within the locality's police power 
to control public nuisances. 

Lack of specificity in an anti-noise ordinance can become a sticking point during 
enforcement proceedings, and, as was made apparent by the Virginia Supreme Court in 
a 2009 decision in which it assessed the constitutionality of the very ordinance at issue 
in Murphy, can leave an ordinance open to challenge under the constitutional principles 
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This Guide is intended to be a resource for Virginia local government attorneys. It is 
not intended to be an exhaustive list of resources and materials of every topic 
covered, but rather a list of those materials that have been prepared by those 
practicing Virginia local government law, or materials prepared for those practicing in 
this area, or found to be particularly useful to them. 

Please contact me with regard to any corrections, additions, or suggestions. 

29-1  GENERAL LOCAL GOVERNMENT RESOURCES 
29-1.01 Resources 
American Bar Association, Section of State and Local Government Law. Publishes 
quarterly for members The Urban Lawyer: The National Journal on State and Local 
Government Law and State and Local Law News (sent electronically), and The Public 
Lawyer twice a year. 

Attorney General of Virginia (http://www.oag.state.va.us/) Website contains 
opinions of the Attorney General since 1996. It also provides access to the U. S. 
Code, Constitution of Virginia, Code of Virginia, Virginia Administrative Code, Register 
of Regulations, and the Division of Legislative Services’ website on Redistricting. The 
opinions of the Attorney General are published annually. Beginning with the 2008 
Annual Report of the Attorney General, the Report is only published online as a PDF 
document.  

The Commonwealth’s Attorneys’ Services Council (http://www.cas.state.va.us 
/index.htm) is the Virginia state agency responsible for providing training, education 
and services for Virginia’s prosecutors. The Council provides at least six extensive 
training programs per year. Additionally, the Council provides to all prosecutors across 
the state access to appellate briefs, legal memoranda, court forms, training outlines, 
information about expert witnesses, and weekly updates from the Court of Appeals 
and Supreme Court, along with legislative updates both during and following the 
General Assembly session. 

International Municipal Lawyers Association (http://www.imla.org/). IMLA has 
annual and mid-year conferences. It publishes the Municipal Lawyer magazine 
bimonthly and a biweekly newsletter (on-line), and has a research service and Model 
Ordinance Service. IMLA conducts at its annual conference an Institute for Local 
Government Lawyers, geared towards those new to local government practice. The 
IMLA Local Government Fellows Program was established to recognize attorneys as 
legal specialists in the field of local government law and to encourage attorney 
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proficiency and competency in the local government legal field (offered to applicants 
having been admitted to the bar for not less than five years with not less than five 
years’ experience in the field of local government law and at least three years of 
which must have been as counsel to as locality). 

Local Government Attorneys of Virginia, Inc. 
(http://www.coopercenter.org/lga/) Organized in 1975, LGA has semi-annual CLE 
programs, and an annual regional CLE program. Most LGA conference papers 
beginning in 1999 are available to members on the LGA website with a password (the 
site also lists by title all conference presentations preceding 1999 back to Spring 
1983). This Guide lists all of the LGA conference papers since 1999 that are on the 
LGA website, and selected ones preceding that date, and some that are not listed on 
the website. LGA also has two active listserves; one for those who represent local 
governments, and one open to those who practice local government law. The listserve 
is archived and searchable with a password. The website has a number of other 
resources, such as its Pro Bono Committee’s list of pro bono resources, and a number 
of papers prepared by its Issues Affecting Local Government Committee. 

Virginia Association of Counties (http://www.vaco.org/) VACo’s publications 
include County Connections (semi-monthly) and Capitol Connect (published at least 
twice weekly during the legislative session). 

Virginia Bar Association. (http://www.vba.org/)  The Virginia Bar Association is 
a voluntary, statewide professional organization of more than 5,500 lawyer and 
judicial member, founded in July 1888. Its website contains publications of its various 
sections’ newsletters and publications. 

Virginia CLE is a non-profit educational division of the Virginia Law Foundation. 
(http://www.vacle.org/index.htm) It is governed by the Foundation's Committee on 
Continuing Legal Education, composed of representatives of the Virginia State Bar, 
the Virginia Bar Association, and seven of Virginia's law schools. It offers continuing 
legal education courses in a variety of formats including live, video, on-line, 
telephone, CD-ROM video, and webcast. Some of its offerings most relevant to local 
government practice are listed in this Guide. 

Virginia Commission on Local Government 
(http://www.dhcd.virginia.gov/CommissiononLocalGovernment/) promotes and 
preserves the viability of Virginia’s local governments by fostering positive 
intergovernmental relations.  The Commission assists localities in the following ways: 
it reviews and publishes advisory reports on boundary change and governmental 
transition issues for the courts and localities; provides technical assistance to localities 
and state agencies on the state’s boundary change and governmental transition 
processes; develops and distributes annual reports analyzing the comparative 
revenue capacity, revenue effort, and fiscal stress of Virginia’s counties and cities as 
well as other reports and information on local government fiscal condition; develops 
and distributes an annual catalog of state and Federal mandates on local 
governments; oversees the executive agency assessment of state and federal 
mandates on local governments; publishes an annual report on local government 
utilization of cash proffers; and examines proposed state legislation for its potential 
fiscal impact on the state’s localities. 

Virginia Municipal League. (http://www.vml.org/) VML’s publications include 
Virginia Town and City (monthly), Update (biweekly newsletter), and the Legislative 
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